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Defendants. 


MOR AM 
STEWART, DISTRICT JUDGE: 
This memorandum supplements our order ef February 
18, 1976 disqualifying the .iaw Mish of. Shea Gould Climenko Kramer 
& Casey ("Ghea Gowld") fron representing plaintiffs in this 


action. Shea Uould appealed our order and on February <4, 1976, 


the Court.of Appeals remanded the case “for [the] limited pur- 


pose of adducing additional proof on the issue of disgualifica- 


tion." 
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After the case was remanded, Shea Gould moved for an 
order of reeusal and also asked that the February 18, 1976 .dis- 
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vised: hiin of tne potentia) claims by the employers 
against the Union. ‘And, Baumann testified that the Union 
members "resolved...{to] authorize an assessment against 
{thenselves] to indemnify the Union for any Piianivigy!on 


the cross-claims]." : 


In addition ae the above appearance of a conflict, 
two aspects of Che setticment negotiations lead us toe con- 
elude that a eonfliek exists. Havvirn Dicker, a partner at 
‘Proskauer, Rose, Goetz & liendelsohn, eounsel to the budlding oar 
derendants, testified that. Shea Gould and not the Scparate counso® 
hired by Logah 320 for the Equal Pay Act litigation represented 


Local 32d as well-as the equal pay plaintiffs dn all soft the 
' ay 


nepotiations for Settlement of the cases, The first settlement 
proposal, which did not provide for imncdtate equal pay, wis 


found to be unacceptable by the United States Department of 
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plotntires and the Union in negotiating this settle- 
Ment pResents, a clear contTlicet. LEvem if we were to 

eoutidence that tio bad faith was present in 
negotiating that.settlement, “we cannot “inpart the same 
confidence te the putli¢e by eourt order.” Cinena 5) supiva, 
at 1644 n. 1. Shea Gould argued that it was necessary to 
this case that the Union and its members have a united 
position. "(Njo law firm which did) not’ have the fui 
cooperation of Local oir ...aeutd adequately protect the 

‘ 
interests of the members of 320." (Hecker aff. at 9 [motion 
to intervene]). However, as we have sbated, the initial 
decision not to place the plaintiff Union members in an 
adversary role with the Union by foregoing claims agalist 
the Union was made by a law firm with at least the appear- 
ante of & sontiict.. 
In addition to arguing the need for unity be- 

tween the Union and members in order to obtain tnion cooper= 
ation, Shea Gould contends that unity was also necessary 


to obtain defendants! cocperation. At the hearing on 


disqualification, Shea Gould called Joseph Crowley 
to testify as an expert in Labor relations. Crowley 
gave his opinion that it any divisiveness between the 


Union and its members were apparent “"manapement 


would seek to take advantaye of that division." (Cre 
Tr, at 98). Such a-rationale, we think, is not App ls ee 
bie: to) a lawsult: sueh as the Lhetent’ one. ta fact, 

we find that Shea Gould's representation of both plain= 
tiffs and the Union durin settlement nepyotiations en- 
tailed the representation of two parties with clear 
divergent interests. As counsel for Local 320... Shea 
Gould had'an dnterest tn obtaining defendants' withdrawal 


” 


of the cross-claims. As counsel for plaitntiLirs, such 


an interest did not exis't. The clear possibility 


exists that Shea Gould nerotiated a settlement less 


favorable to plaintiffs than might otherwise have 
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been obtained in return for dismisdal of the ¢Pross<claims. 
Such a possibility, combined with the fact that the initial 
agreement neyotiated was deemed inadequate by the Department 
of Labor, presents what we believe to be evidence of a con= 
flict of interest. 

We make this: Pimp of a conflict despite the 
testimony of Samuel Gates, Esq. om behalf of -Shea Gould. 
Gates testified his experience as a member and former 
chairman of the Grievance Committee cf the State Bar of New 
York. Although he had read the transcript from the March 5, 
1976 hearing before this court in the instant matter, he 
testified that he had no other information concerning the matter 
and did not have any understanding, concerning the alleged 
conflict, in issue here. (Gates, Tr. at 89). The March 5 


transcript contained the direct testimony of Baumann and Hecker. 


T/ The final settlement »pproved by all Parties and the 
Court wis protected in tis rogarml by Ghe partieipation 
of the department of labor and platntiff-intervenors. We note’ 
that this court allowed intervention a3 of right under Rule 
Mita? ). (see. ovat dectetlon, Tir, Mareh i, 1976) which 
required a TindLue that the proposed intervenors' interes U 
"may be" Inadequately represented. Seo IPboy ich vs. Untted 
fine, Novkors, HO U;5, 528 at 938 nme Dd (leva), 


te 


Therefore, although Gater stated that, ln his opinion, 


he found no conflict of interest in the transerl pt 


which he read, that oplnicn cannot be Given great weirht 


in view of Gate's limited knowledge of the matter pend- 
ing before us. 


SO ORDERED. 


4 


ek : co gue, we ee: a if 


United States District/Judge 


Dated: “ New York, 
May 27, 
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Charging Party 


Allied Maintenance Corporation 
2 Ponn Plaza 
New York, New York 

and 


Building pees mmoloyees Int'l Union, 


Local 32-d, AFL-CIO 


237 pase ce, 
New Yors, Ncw York 


and 
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Building Service Exployees Int'l Union, 
Local 32-8, AFL-C1O y, 
) East 35th ft. X 
New York, New York 
Respondents 


DST RTS ATS ON 
Under the authority vest in me :} tor LEOL.15b (dl. es 
Commission's Proccuurdal WLS. 2 90165) (Septetoer 
i972) 3) 2 26eue,, oF penase i pe the following 
Determination as ¢ oe meri : subject charge. 


néenahdegee are emoloyer, and Unions, within the meaning of 
Title VET of tne Clerk RLaVES ACe of 1964, AS amended, and 
the timeliness and all ocner jurisdictional recuirements have 
been met. , 


Charging Party alleqes thac the Respond-nts join-ly Giser ini nace 
against female empic! nd union memoers by TOilvealninc Se: 
segregatca 305 -SGLE ‘tions and wag2 schecules, by paying 
females lower wages than = 5 performing suostan i¢ialiy Slider 
work, DY guarantceing a fe hour work week for maies ‘ut not 
fonales, and by otherwise dis viminating against femases in the 
terms and conditions of their employment. 
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{Exhibit "2" attached to Affidavit of Isabelle 
Katz Pinzler, -sworn to August 28°, 1975, submitted 
in support of Order to Show Cause for Preliminary 
Injunction and Temporary Restraining Order in 
Willis v. Allied Maintenance Corp., et al., 75 
Civ. 955 (CES) and made a part of the record on 
appeal by Order of the district court dated June 
23; 1976.] 


SETTLEMENT AGREEMENT 


AGREEMENT made this 12th day of June, 1975 among Local 32J, Service Employees Inter- 
national Union, AFL-CIO (“Local 323"), the Realty Advisory Board on Labor Retutions, Ine. 
("RAB") and such other employers, employees or persons who agree to be bound by the terms 
thereof. 


UE In the building maintenance industry in the City of New York, Local 32J represents (for 


purposes of collective bargaining) approximately 14,500 individuals who are engaged in building 
cleaning-maintenance work. These individuals are employed in over 1,000 o/ fice buildings in the City 
of New York. In addition, Local 32B, Service Employees International Union, AFL-CIO (‘Local 
32B”) represents (for purposes of collective bargaining) approximately 18,000 other persons engaged 
in building maintenance-cleaning work. The individuals represented by Local 32B are employed in 
over 1,000 office and loft buildings in the City of New York. 


2. Local 32J and Local 32B have entered into or are about to enter into industry-wide 
collective bargaining agreements providing for wage increases of $1.25 an hour and other fringe 
benefits (exclusive of the amount of wages granted Local 32J as provided in paragraph 8 (d) herein) 
over the next three (3) years, amounting to more than a thirty (30%) percent increase in labor costs. 
These increases have been achieved by these unions, due to the dramatic necessity of maintaining 
these workers with a-minimum standard of living in this critical inflationary period, and also despite 
the fact that the vacancy rate in the industry is at its highest level since the 1929-33 Depression, and 
that several major office buildings have filed petitions in bankruptcy. On top of these staygering but 
necessary increases in tabor costs, the cost of fuei, oil and taxes in the past several years has more 


than doubled. Thus, any additional increases in labor costs might well force a significant number of 
office buildings into bankruptcy and/or result in substantial layoffs of building service employees in 
New York City. 


3, At various times during calendar year 1974 women (“plaintiffs”) who are or were mem- 
bers of Local 32J brotught actions in the United States District Court for the Southern District of 
New York against members of the RAB and other corporations, companies, associations or indiv- 
iduals (“‘defendants’’) claiming, among other things, that the defendants were employers of the plain- 
uffs and had violated the equal pay provisions of the Fair Labor Standards Act, as amended (the 
“Act"). Answers have been filed by many of the defendants denying liability on various grounds, and 
third-party complaints have been tited by many defondants against loca! 324 asserting, among other 
things, that if any liability exists, the lability is solely that of Local 32J. Third-party answers have 
been filed in’ those lawsuits where third-party complaints have been served upon Local 32J denying 
any liability on behalf of Local 32J. 
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4. The basis of plaintiffs’ claim in the aforementioned lawsuits is that men employed by 
defendants, many of whom are represented by Local 32B, received and do presently receive up to 
$.50 more per hour than plaintiffs received and do presently receive for the performance of work 
requiring equal skill, effort and responsibility to tat performed by the plaintiffs under similar work- 
ing conditions. 


5. A preliminary review of the practices in the industry demonstrates that substantial vart- 
ations exist in the work performed by the individiuels who engage in cleaniiig maintenance and service 
work, regardless of whether they are represented by Local 32) or represented by Local 32B.. The 
practices and work performed vary from building to building and vary from time to time, depending 
upon the ownership of the building, whether « cleaning contractor performs the work, who the 
cleaning contractor may be, who the managing agent of the building may be, the economic conditions 
of the building and the season of the year. Preliminary investigavions also show that even within the 
same building there are variations of practices end variations in the job duties performed. These 
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preliminary investigations show that certain individuals represented by Local 32J perform .vork 
which may be substantially different from the work performed by individuals represented by local 
32B, and that certain individuals represented by local 32J perform work which may be equal in skill, 
effort and responsibility to the work performed by individuals represented by Local 32B. 


6. In view of the aforementioned variations, the parties hereto have concluded that it might 
be necessary for the plaintiffs and defendants to engage in numerous separate and protracted trials 
involving. difficult issues of fact und law in oi der to obtain a final determination of whether 
defendants have violated the equal pay provisions-of the Act. These trials and pre-trial preparations 
would take substantial amounts-of time: the parties might have to spend many weeks or even months 
observing the patterns of work in each of the more than 400 butldings where the present ptaintiffs are 
now émployed. The parties recognize that additional lawsuits may be commenced involving persons 
employed at an additional 600 buildings and that the time-consuming observations, preparation and 
trial proceedings just described might potentially be required for each of the more than 1,000 build- 
ings where cleaning, maintenance and service employees werk. 
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4 
ce Because of the complexity of the lequl issues involved, the amount of time necessary to 


determine the specific facts as to each building where the plaintiffs work, and the possible need for a 
separate trial of plaintiffs’ claims in each building, final judgments in these actions cannot be 
expected for several years. Moreover, a review of the present economic situation of the real estate 
industry in the City of New York demonstrates that judgments in favor of plaintiffs might cause 
many bankruptcies in the industry, and will subject other defendants to severe financial strain and 
bankruptcies and will require many defendants to cut essential services to tenants. The plaintiffs, 
recognizing the difficult questions of fact and law raised in these actions, and further recognizing that 
such a successful result may cause layoffs of the plaintiffs and other workers, and in order to main- 
tain their jobs and those of other workers, have concluded that it is in their best interests to resolve 
and compromise their claims in the manner set fo: th in this agreement. 


Therefore, the parties hereto, in order fanly, equitably and 1easonably to adjust the contro- 
versies created by the aforementioned lawsuits, have agreed as follows: 


=< ata casement Haast ae ttt Mt cates tliat nn te ttatecniesi sa: 
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(a) The tate of pay for all cleaning maintenance work will gradually be adjusted in 
accordance with paragraph 8(d) hereof, so that ot the conclusion of said three (3) year period the 
same basic rate shall be paid for all such work. Detendants, while not admitting that the work per- 
formed by the plaintiffs is equal as defined by the Act, agree that during the life of the RAB — Local 
32J collective bargaining agreement commencing January 1, 1975, categories of work shall be con: 
tinued in their present form and that no employes working under the jurtsdiction of Local 324 shall 
be required to perform any labor different ffom that which he or she may presently be required to 
perform pursuant to the terms of the collective bargaining agreement. No general job categgiies shall 
be created which will divide work into light or heavy categories. 


(b) () The parties hereto fully recounize the difference of their views as to the merits 
of their positions. Since it is impossible for the parties themselves to determine whether ny 
individuals are entitled to additional compensation under the Act because they perform work under 
similar conditions equal in skill, effort and responsibility to higher paid jobs performed by employ res 
of the opposite.sex, an Inequity Fund shall be created, 


(i) Commencing January 1, 1975 all employers bound hereby shall contribute 
monthly to said Fund $.05 an hour for each of thei femule employees, working under the juriscic- 
tion of Local 32J, for each hour worked. Said $.05 an hour contribution shall continue only through 
December 31, 1977. The proceed collected shall be paid to 
Bank as custodian (“custodian bank"). Said custodian bank shall disburse such sums pursuant to 
direction by the Arbitrator as described in paragraph (b) (is) — (wii) below. Said Funds shall be 
invested solely in short-term debt obligations of the United States, any short-term debt obligation 
that has an AAA rating of approval as defined by Standard and Poors or deposited in savings accounts 
of FDIC insured banks up to a maximum of $40,000 in any one bank. 


(iii) Harold Israelson, Esq. is heieby appomted Arbitrator hereunder and to act as 
Arbitrator solely as to claims for equal pay under the Inequity Fund. Any individual presently or 
formerly represented by Local 325 (whether or not plaintiffs) may make aclam against said Fund if 
he or she believes that the work he or she is performing or has performed is entitled to a higher tate 
of pay when compared to the work performed for a higher tate of pay by any individuals of the 
Opposite sex performing cieaning-maintenance services. If the Abritrator cannot settle such a claim 
without a hearing, the Abritrator shall then hear and determine any such claim and all interested 
parties may present evidence to him. After such heuring or settlement in the absence of a hearing, he 
shall direct the custodian bank to make- whatever payment, if any, he finds is required because 
claimant performed work requiring a higher rate of pay. 


(iv) The Arbitrator hereunder may, upon the application of any party to this agree- 
ment, pay, adjust or settle any claims based on alleged violations of any contract clauses, federal, 
state or city statute, rule or regulation requiring equal pay together with all costs and expenses related 
to such claim. Said settlement shall be paid by the custodian bank upon direction of the Arbitrator. 


(v) The Arbitrator shall receive compensation from the Inequity Fund. 


(vi) Tt ts specificaly understood and agreed that this Inequity Fund be used to 
settle claims for equal pay arising under the collective bargaining agreements between the parties or of 
alleged violations of the equal pay provisions of tie Fair Labor Standards Act, the Equal Employ- 
ment Opportunity Act, the New York State and New York City laws against discrimimation, and any 
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similar statute, rule or regulation, together with uny reasonable expenses incurred in connection with 
such claims. 


(vii) In the event the Arbitrator oppointed fails to serve or becomes unable to serve, 
his successor, if not agreed upon by Local 32J and RAB, shall be appointed by the Chief Judge of the 
United States District Court for the Southern District of New York, or if he declines to do sO, pur- 
suant to the provisions of the rules of the American Arbitration Association. 


(viii) On December 31, 1983, any amounts remaining in the Inequity Fund shell be 
transferred to the Building Cleaning Local 32J Welfare Fund. However, this paragraph 7 (b) (vill) is 
subject to renegotiation and modification by the RAB and Local 32J at the expiration of this ayree- 
ment on December 31, 1977. 


(c) Subject to the approval of the court, defendants agree to pay attorneys’ fee” and 
costs to plaintiffs’ counsel, for all services rendeic in the prosecution of ull equal pay actions settled 
by this agreement, the sum of $300,000.00 including disbursements and expenses, Such fees sh. tl be 
divided so that cleaning contractors pay 75% of such fee and 25% be paid by owners. who do direct 
cleaning. Defendants shall remit the fee approved by the court to the Inequity Fund Arbitrator thirty 
(30) days after said court approval and satisfuction of paragraph 10, and the Inequity Fund Arbitra- 
tor shall thereupon pay said fee to plaintiffs’ counsel, 


8. The collective bargaining agreement «effective January 1, 1972 known as the Office 
Cleaners Agreement between the RAB and Local 32J (hereinafter referred to as “Office-Cleaners 


Agreement") be and hereby is continued in full force and effect through December 31, 1977 except 
as modified herein: ; 


‘ 


(a) Effective January 1, 1975, there shall be an hourly wage increase of $.50 per hour, 
(b) Effective January 1, 1976, there shall be an hourly wage increase of $.375 per hour. 
(c) Effective January 1, 1977, there shall be an hourly wage increase of $.375 per hour, 


(d) In addition to the above increases, in order to accomplish the objective of para- 
graph 7 (a) hereof, the following increases shall be added to the above increases: 


July 1, 1975 $.12 an hour 
January 1, 1976 $.10 an hour 
January 1, 1977 $.1G 7 hour 
December 31, 1977 The amount necessary to equalize the 
minimum rates called for under the Local 
32B contract for those in the category 
“Others”, in the particular building plus 
$.02 per hour. 


This paragraph shall not operate to merease the wage rate of the madividuals represented by Local 325 
toa rate higher than the rate provided for the cuicgory “Others” in the Local 32B contract for each 
building, except for $.02 an hour on December 31, 1977. 


(ec) (1) Mintina shall be increased in each year in the amounts provided above in pura- 
graphs 8 (a), 8 (b), 8 (c) and 8 (d). 


(i) Effective January 1, 1976 the minima for matrons and foremen-foreladies shail 
be increased by $.05 per hour, 


(f) (i) Effective January 1, 1976, in the event that the percentage imerease in the cost 
of living (Consumer Price Index for the City of New York) from November 1, 1974 to November 1, 
1975, exceeds 12%, then, in that event, an increase of $.03 per hour for each full 1% increase in the 
cost of living in excess of 12% shall be granted effective for the first full work week commencing after 
January 7, 1976. In no event shall said increase pursuant to this provision exceed $.09 par hour, tp 
computing increases in the cost of living above 12%, luss than .5% shall be ignored and increases of 
.5% or more shall be considered-a full point. Any increases hereunder shall be added to the minim: 


(ii) Effective January 1, 1977 in the event that the percentaye increase in the cost 
of living (Consumer Price Index for the City of New York) from November 1, 1975 to November i. 
1976, exceeds 10%, then, in that event, an increase of $.03 per hour for each full 1% increase in the 
cost of living in excess of 10% shall be granted effective for the first full work week commencing afte: 
January 1, 1977. In no event shall said Increase pursuant to this provision exceed 3.15 per hour. In 
computing increases in the cost of living above 10%, Jess than .5% shall be ignored and increases of 
.5% or more shall be considered a full point. Any increases hereunder shall be added to the minima 


(iii) Effective April 30, 1976, the cinployers shall increase their contribution to the 
Pension Fund in the amount of $1.50 per employee por week. Effective April 30, 1977 the employers 
shall increase their contribution to the Pension Fund in an amount not to exceed $1.50 additional per 
employee per week; this amount may be less than $1.50 if the actuary’s teport indicates that a lesser 
amount is actuarily sound to maintain benefits. 


In the event that all contributing employers to the Pension Fund (other than RAB members 
assenting to the RAB Agreement) pay the additional suis set forth herein on January 1, 1976 and/or 
January 1, 1977, then the dates herein shall be conformed to such dates. 


Effective July 1, 1975, pensions for employees who have retired or will retire before July 1, 
1976 shali be increased above the amount they are presently receiving or will receive pursuant to the 
terms of the Pension Plan by 10% or $4.00, whichever is more: but in no event shall this provision 
increase pensions for such employees to more than $80 per month. 


On January 1, 1977, the pension for 25 years’ service at age 65 shall be increased to $160 per 
month. All other types of pension benefits shall be adjusted in accordance with law. 


(q) With respect do the Welfare Fund, existing benefits shall be preserved, an adequate 
reserve shall be maintained and there shalk be an increase in the major medical coverage to $10,000 
effective January 1, 1975 and an inerease in life insurance coverage to $5,000 effective July 1, 1976, 
There shall be no present merease in the contribution rate. Hon or after July 1, 1976, however, the 
Trustees find the payment provided herein insufficient to muintain. benefits and. to mecrease life 
insurance Coverage from $4,000 to $5,000, they may require the parties to negotiate to determine the 
amounts needed. In the event the parties are unable to reach agreement the matter shall be referred 
for determination under the procedures provided for under the Office Cleaners Agreement. 


(h) The Pension Fund and Welfare Trust Agreements shall be amended to provide for 


interest assessment ut the rate of 6% per annum, plus liquidated damages. for delinquent payments to 

said funds at the rate of 1%% per month of the total amount due for all contributing employers and 

any party executing this agreement shall be bound by this clause in any capacity he occupies includ: . 
ing, without limitation, as a Trustee of said Trusts. 


(1) (i) Effective Janugry 1, 1975, ony regular full-time employee with at least one (1) 
year of service (as defined below) in the building or with the same Employer, shall receive in a 
calendar year from the Employer ten (10) paid sick days per yeur from the first day of bona fide 
illness, 


The employee shall receive the above sick pay whether or not such iliness is covered by New 
York State Disability Benefits Law or the New York State Workmen's Compensation Act; however, 
there shall be no pyramiding or duplication of Disability Benefits and/or Workmen's Compensation 
Benefits with sick pay. ‘ ; 

_(ii) Effective January 1, 1975, employees who have continued employment to the 
end of the calendar year and have not used cll sickness benefits shall be paid in the succeeding 
January, one-half (1/2) day’s pay for each such unused day. not to exceed five (5) days’ pay. Pay- 
ment shall be based on the wages effective in the ‘mmediately preceding December. 


(ii) Effective January 1, 1975, for the purposes of this section, one (1) year’s 
employment shall be reached on the anniversary date of employment. 


Employees who complete one (1) year of service after January 1, 1975, shall receive a pro rata 
share of sickness benefits for the balance of the calendar year. 


(iv) All payments set forth in this section are voluntarily assumed by the Employer, 
in consideration of concessions made by the Union with respect to various other provisions of this 
agreement, and any such payment shall be deemed to be a veiuntary contribution or aid within the 
meaning of any applicable statutory provisions. 


{j) One additional holiday shall be granted effective January 1, 1975. In calendar 1975 
said holiday shall be a date agreed upon by the parties. In calendar 1976 and thereafter said holiday 
shall be either Lincoln's birthday or shall be a date mutually agreed upon 30 days prior to Lincoln’s 
Birthday. 


(k) Effective January 1, 1977 the vacation schedule shall be modified to provide for 2 
week's vacation with pay after one year’s service. 


(1) Effective January 1, 1975 cinployees who are required to serve on juries shall 
teceive the difference between their regular rate of pay and the amount they receive for serving on 
said jury. 


(is) Effective January 1, 1975, every regular-full-time employee who has been 
employed in the building for one (1) year or more shall recetve an additional one (1) dey off to visit 
the Health Center if the Health Center requires such a vistt. To reccive payment for such day, the 
employee shall exhibit a signed statement from the Health Center indicating such visit was required. 
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(mn) The parties shall make such languowe changes as they have agreed upon in negotia- 
tions or which shall clarify the existing Office Cleaners Agreement, 


(0) On July 1, 1976 Local 325 may reopen this agreement for the purpose of discussing 
the institution of a safety fund upon 30 days’ written notice to the RAB prior thereto, This provision 
shall not be subject to the grievance and arbitration in ovisions of the Office Cleaners Agreement. 


(p) The employers in the industry shall meet and confer with Local 32J to attempt to 
reschedule employees’ quitting time to enable groups of nightworkers when practicable to leave work 
during times so that they can arrive home safely. Upon failure to agree, the matter may be referred to 
the RAB and Local 32J collective bargaining committees for further discussion, but not subject ta 
grievance and arbitration. 


9, In the event that Local 32J enters into any agreement with any employer granting such 
employer more favorable terms or conditions than contained in this agreement, this agreement shall 
be deemed to be modified to conform to such more tuvorable terms except that the present collective 
bargaining agreement between Local 32J and the Building Service League and/or Independent Con 
tractors, copies of which are annexed to the original executed copy of this agreement, shall.not be 
construed by any paity hereto as being more favorable in te 1s or conditions to the terms or 
conditions contained in this agreement. 


10. (a) = This settlement agreement is subject to the entry of final judgment ina form to be 
agreed upon, as described in paragraph 11 hereof, terminating all of the Equal Pay lawsuits filed by 
the undersigned counsel on behalf of 32J members who have consented to this settlement. The settlo- 
ment is further conditioned upon the execution of, in a form to be agreed upon, written releases, 
waivers and consents to the terms of this settlement fy the plaintiffs and all other female members of 
Local 32J as of January 1, 1975, minus 100, exclusive of those deceased, employed on “commercial 
jobs” or who cannot be located and whose suits shal! be withdrawn without prejudice. The definition 
of the term “‘commercial jobs” shall be agreed upon by Local 32J and the RAB. Thirty days from the 
execution hereof, a committee consisting of Messrs. Baumann, Mumm, Marville and Ford will review 
plaintiffs’ progress in complying with this requirement, and if necessary, modify and redefine such 
required number of consents, waivers and releases so that the number is practically achievable and 
sufficiently protects the interests of the defendants and the Industry. In the event said Committee 
does not reach agreement. on modifying the number of said consents, waivers and ieleases, such 
disagreement may be submitted to arbitration before the Inequity Fund Arbitrator provided said 
arbitrator may not modify the number of plaintiffs refusing to sign said consents, waivers and releases 
to more than one hundred (100). With respect to those plaintiffs refusing to sign said consents, 
waivers and releases, such refusal may be subject to verification by the defendants. Counsel for plain- 
tiffs who cannot be located shall discontinue and withdraw, without prejudice, the lawsuits of such 
plaintiffs. Said above-described judgments end consents, waivers and releases shall not be required for 
actions against defendants (except defendants described in 10 (f) who do not join as parties to this 
settlement. 

(b) (i) The Union and its counsel will make immediate efforts to obtain the required 
and agreed upon releases, waivers and consents. 


(ii) After a period of 45 days (beyinning on the date that this agreement is released 
from escrow), a list of all plaintiffs not located will be submitted to the RAB and the employer. 


BEST GOPY 


VAILABLE 
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(ii) The RAB and the employers will then attempt to locate the listed unlocated 
plaintiffs within 20 days. All listed plaintiffs who have thus been located by the RAB and/or the 
employer within said 20 days shall .be submitted to the Union and its counsel for the purpose of 
obtaining signed consents and releases. 


(iv) Five days after the periods specified in (ii) and (ui), an application shall be 
made in the District Court to discontinue without prejudice any proceeding Lrought on behalf of a 
plaintiff who cannot be located. i 


(c) All female members, including plaintiffs and non-plaintiffs, of Local 323 who sign 
the releases, waivers and consents shall be entitled to a lump sum payment of One Hundred ($100.00) 
Dollars. Upon submission to the RAB and the employer of an executed release, waiver and consent, 
the employer shall deposit in escrow One Hund ed ($100.00) Dollars to an interest bearing bank 
account. Said sum of $100.00, without interest, shall be paid to each female member of Local 32J 
signing the release, watver and consent upon satisfaction of all provisions of paragraphs 10 and 11. In 
the event any funds remain in the escrow account after satisfaction of paragraphs 10 and 11, said 
funds shall be paid into the Inequity Fund. Hf the provisions of paragraphs 10 and 11 are not satistied, 
said escrow account shall be returned to the respective employers. 


(d) Where releases, waivers or consents are sought or obtamed from persons who are 
not plaintiffs; or releases, waivers und consents aie sought or obtained from plaintiffs of claims not 
asserted in the actions commenced by undersigned counsel, such releases, waivers and consents shall 
be obtained only in a form to be agreed upon, and only upon and after full disclosure to the porson 
from whom such releases, waivers or consents aru obtained of all claims and potential claims asserted 
by the plaintiff in an action entitled ‘Darlene K. Willis vs. Allied Maintenance Corporation, et al,” 
pending in the United States District Court for the Southern District of New York, file number 75 
Civ. 955 (“the Willis action”). In addition, cach release and waiver obtained fron a person who ts not 
a plaintiff or of claims not asserted in the actions being settled hereby will recite that the person 
giving such consent is aware of the pendency of the Willis action and is aware that the release and 


Waiver may operate to discharge claims which have been raised or might be raised an her behalf in the 
Willis action, 


(e) In the event the pending lawsuit is withdrawn and discontinued with prejudice 
against any defendant, the third-party complaint now pending against Local 3243 and any other 
third-party defendant by such defendant shall also be withdrawn with prejudice. 


(f) In the instance where a defendant employes a cleaning contractor, the actions now 
pending as against such defendant shall be withdrawn and discontinued with prejudice at such time as 
the cleaning contractor becomes a signatory to this agreement. 


11. This agreement is subject to and shall take effect only if it is entered as a final judgment, 
ina fon to be agreed upon. by the United Statics District Court for the Southern Distuict of New 
York directing the parties to comply with the terms hereof, 


/s/ Leo R. Fink, Chairman of 
the Board 


Prudential Building Maintenance Corp. 


/s/ Morton Sweig, Vice Chairman of 
the Board 


National Kinney Corp. 


/5/ Daniel Fraad, Jr. 


Chairperson of the Bourd 


Allied Maintenance Corp. 


WITNESS 
/s/ Harold G. Israelson 


ats ae 


Ue ’ 


Local 32), Service Employees International 
Union, AFL-CIO 


/s/ Joseph J. Buumann, as President and 
Business Manager 


By ———____________ 


Realty Advisory Board on Labor 
Relations, Inc. 


/s/ Hamilton G. Ford, Executive 


Vice President 
By 


On Behaif of all of the Plaintiffs 
In 
Vv. 


By 


Defendant and Third-Party Plaintiff 
OV sca 


Third Party Defendant, Local 32J, Service 
Employees International Union, AFL-CIO 


By 


Employer 


By 


Contractor 


By 


UNTYE)) SYATES DISzRyer? Cour 
SOUTHERN DISTRICT OF NEW SOR 


MARIA NURSE, et al., 
Plaintiffs, 
74 CAM, 2809) (ele re73 
-against- 
AFERIDAVIT IN “OPPOSITION 
ALLIED MAINTENANCE CORPORATION, TO MOTION TO IMPERVENE 
et al, 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 
BRUCE A. HECKER, being duly sworn, deposes and 


bite iam’ a member of the firm of Chea Gould Climenks 
Kramer & Casey, attorneys for plaintaris “inthis action. I make 
this atlidavit in opposition to the motion ef Darlene Ks, Willis, 
ta intervene as a plaintiff "on her own behalfand on behalf of ali 
other persons similarly situated, an. order to be heard on the 


issue of relief which may be ordered in this case." 


2. in| effect, Mes: Willis is seeking to intervene 
in order to be heard on the guestion of whether a settloenent of 
this case should be approved. .iIn support of her application, she 
contends that.a settlement of this action will e@llegedly alficct 
her cights, jeopardize her ability to protcet the rights of the 
members of her proposed class and will not adequately protect 
her interests, Plaintiff's contend that the motion.to intervene 
is premature because there is presently no settlement or proposed 


SOULiGMNe@eNt of this action before the Court and, uniess cortait 


conditions prescribed in the settlement agreement are fulfilled, 


29 


e settlement will not ke eubmitted to the Court and will not 


be effective. In any event, plaintiffs contend that the motion 
to intervene should denicd because: 

(1) Mrs. Willis has no interest in the subject matter 
of this action and no standing to interfere in a settlement of 
individual claims by individual plaintiffs even if those plain 
tiffs might otherwise be included in a class which Willis 
purports to represent in another action; 

(2) because the claims. which Wiilis would inake in 
her intervening complaint are inconsistent with and antagonistic 
to the claims which plaintiffs have made on their own behalf in 
this atticny and 

(39 because intervention would not give plaintiff 
Willis any greater protection than she has already been given by 
the Court in her own action, but would merely result in a waste- 
ful duplication of claims and. procedures. 

In this affidavit I will briefly describe the nature and status 
of this action and of the separate action brought by Nr Willis 
on her own behalf,and I will respond briefly to Mrs. Willis' 
claims that the law firm which represents plaintiffsin this 


> 


action is involved in a conflict of interest in doing so. 
(a) . The Nature of the Claims; 


34 This action, Nurse v. Allicd Naintcnance Corpor 
Atiens (Gt dik.) (LS brought by 641 female members of: Lecal: S29 
alleging that Allied Maintenance Corporation and) Lis employers 
have violated §6(d)\ (1) of the Bqual Pay Act of 1963, 29 Us8.C.4 
§206 (a) (1) by paying their female cleaning and maintenance 


employces lower wages and benefits than they pay to their male 


ats 
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cleaning and maintenance employees. in the tanc ectablichients 
for work on jobs requiring cqual Shiki, elfoert and reésporisibility 
and which are performed uncer similar working condition Each 
female member whose clains are asserted in this action has 
affirmatively consented to the bringing of this action and, in 
accordance with 29 U.S.C. §$216 and 256,their individual written 
consents have been filed with the Court. These consents 
specifically authorize my firm to prosecute plazntifis' claims 
for equal pay. The plaintiffs in this case and omy fri as 
plaintiff{s' counsel do not represcnt or purport to represent 
anyone who has not conscentcd to such representation and to Che 


bringing of this action. 


4. We thie ve Al bred Mag nta@ance-C 


Civ. 955,15 °a separate iction brougat by 

intervenor, lives. Willis WhO IPUPPOreS + prosent dl) presone 
and past female members of Local 323 who are or were onpiloyed 

to perform cleaning and maintenance services by Allicd fiaintenancs 
Corporation or any of its subsidiarics, including the 64] 

women who have specifically retained my firm to bring this 
action, Mre. Willis; seeton ineluces alicuaed class action 

elaims aswell as individual claims which she brings on hor 

own behalf, Mer claim under the ikjnal Pay Aeke-the Act on 

which the Worse action ; DAsSe@d--1is an imdividial one, which she 


brings only on her own Bro. Willie’  Claime wate 


asserted against Allicd Maintenance Corporation and scveral of 


its Subsidiaries, Local 327, Local 320, the Service Employees 


International Unhion, the Realty Advisory Voard on. Labor 
Relations, inc., the iuilding Service League and ‘Irs. Willis 


alleges: 


ar seeeemtanunanhead 
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(3) that 1) line tors folleved a melicy ef segreaating 
women into a category of jobs which receives lower 
lesser benefits and fewer guarantecd hours of work 
jobs performed by men, and that such discriminatory practices 
are not reasonably related to the ability to perform th 
required by those job classifications; 

(2). that Allicd pays lower wages and benefits to 
female cleaning and maintenanee employecs then it pave to 1ts 
male employees in the same establishmcnts for vork op johs 
requiring equal skill, effort and responsibility, and which 
are pex formed under similiar WoOLLUNG CondTeuLonss 

(3) that che discriminatory, practices alleged have 
been sanctioned by collective bargaining agrecments entered into 
by the defendant Unions; 

(4) that Local Sed and 3723 are fem segregated Unions; 


(5) that the defendants including the Unions have 


conspired to deprive Darlene ei1llis and other women enployed by 


Allied of their civil rightsy 

(G) that the Unions have breached their duty to 
represent their incnisers fairly. 
Willis contends that the acts alleged violate various federal 
etatutes, including Title VII of the Civil Rights Jct of 1964, 
g9(a) of the Nationdl Labor Ralatirons Ace, 6G dy (Ll) of. the Bqual 


Pay Act. and eG6(d) (2) of the Fair Labor Standards Act. 


: Die As noted above, all of the claims uncer the hqual 
Pay Act are distinct individual claims, and not the subject of 
class action allegations. the individual claimants here have 
asserted rights only under the Mgual Pay “Act, and Haye not 


purported to assert rights on behalf ef Mrs. Wills4. . <° the 
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extent that Mrs. Willis asserts claims under the Fqual Pay Act 
in her own action, she does so on her own behalf and not on 
behalf of the plaintiffs here. To the extent that she purports 
to represent a class (her class action motion bs Poturnable on 
October 16, 1975) which may include plaintiffs here, she does 
so under other statutes. While all claims under the Equal Pay 
Act are being asserted by individuals on their own behalf, to 
some extent, the other claims asGerted by Villis under other 
federal statutes overlap with the claims under the Buyual Pay 
Act. Plaintiffs contend, however, that those other claims are 
inconsistent with the claims under the Equal Pay Act. Thus, for 
exemple, Willis claims that she has been denicd access to jobs 
wiidcds would guarantee her higher pay and more hours of work. 

in effect, her claims admit that there may be a difference 


between the work which Mrs. Willis has been permitted to do and 


the work which the men employed by Allied are doing for a higher 
rate of pay. The claims brought by the plaintiffs in this 

case @o not admit that there is any such difference, but are 
based on the theory that all of the work which is presently 
peing done by plaintiffs is equal in Skill, effort and responsi- 
bility to the work being done. by the men for higher p Thus, 
Mrs. Willis' claims amount to a concession that she 1% not doing 
eyual work, while the claiis acserted by plaintifis. here do not 


admit any such concession. 


(ob). Che Status of the Action. 


eure ers: 


6. Nurse v. Allied Maintenance Corporation, ct al, 
batalla Ait Be 


was filed in this Court on November 7, 1974. HLS action 15 


presently one of 76 lawsuits pending in the. United States Distric 


Court toe the Southern District of New York on bchalf of more 
than 6,000 fomale mombers of J.ocal 320 aqainst approximately 

280 defendants.* These lawsuits were filed between June 19, 

1974 and April 30, 1975 and involve virtually the entire cleaning 
and maintenance industry in the Dorough of Manhattan, State of 
New York. Six of these actions include. the bulk of the 
defendants (212), joining the cleaning contractors which employ 


plaintiffs and the employers of the cleaning contractors 


cn After these lawsuits were commenced, thc parties 
entered into protracted and difficult settlement negotiations 
culminating be a tentative ayreement to compromise the parties' 
ei. & copy of the agreement is annexed as Exhibit "A". 


The proposed settlement requires as a precondition that all but 
pro; 2 


00 Témale plaintiffs in allel the aekions, (erclusive of those 


bound by the settlement, that the defendants and other employers 
of women in the cleaning and waintenance industry in the 
| Borough of Manhattan, City of New York, agitee to be bound by the 


settlement and that the setticment agreement will be effective 


Ohiy Upon antry of judgment in this’ Court directing the parties 
Lo comply with its terms. ‘Not. all of these conditions have been 


mot, and there is no settlement or proposed settlencnt before the 


deceased, moved or out of the industry) Sign -consents to be 


een Because there is no agqrecment before the Court, I will 
hot,at. this time comment on its terms or its merits. I believe, 
however, that Mrs. Willis has incorrectly characterized many 


terms of the agreement.in her papers, and, at the appropriate 


ltime, I will vespoetfuliy request leave to correct these arrors, 


"70 of these lawsuits are pending before Judae 
Richard Owen. 


i a 


~ fae 


‘ ¢ Lae 
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8. TI believe that what I have said so far shows that 


| 
| 
| the Motion to Intervene is premature and that, inoanyvy event, Mrs. 
Willis has no interest in the subject matter of this action. 
The claims which would be settled by the tentative settlement 
agreement do not include Nrs. Willis' claims, which she is 
[fr to pursue in her own action on behalf of herself and on 
caniae of all] ether members of her “class” who have not Lhen- 
| selves consented to the settlement. and waived their claims. 

Mrs. Willis has no proprietary interest in the individual claims 
& | of her alleyed class members, and those individuals claims are 
the only Subject of this action. 

T boleveve Gt Ps also clear. that the proposed sett ie- 
ment agreement would not affect Mrs. Willis' rights or the rights 
of her purported class in such 4 Way as to.give her standing 
to prevent the consummation cf the settlement. ‘the parties 


to the settlement agreement recognized that, while the agree- 


ment does not purport to settle Mrs. Willis' acticn, her class 

action ¢laims under Title Vil overlap to some extent with the 

individual claims being settled under the BPquual Pay Act. 
Because we recoqnive this overlap, we incistad that 

all releases which might be. obtained-~from potential class 

members as well as non-class members-should refer dircetly 

and explicitly to the Willis case and to. Che possibility that 


claims asserted in the Willis-case might be aifected by the 


release, Mrs. Willis’ own xvights, however, and the rights of 
those people who have not signed releases, are not compromised 
by the settlement agreonent. Indeeca, Willis does hot ecnitend 


otherwise, but she claims that the settlement agreement affects 


het xcights because 1% sets out the terms and conditions: of her 
employment and of the employ:.cnt of other persons in her 
bargaining unit for tne next three years. In this 

Willis is correct, because the ayreement to settle the lawsuits 


is combined with a collective bargaining agreement between Local 


320.und the employers. The fact that Urs. Willis is affected 


by the collective bargaining portion of the agreement, however, 
does not qive her the right to intervene to prevont the settic- 
ment oF individual claims brought by individual plaintifis in 

a separate Jawsuit. “The collective bargaining agreanment afiects 
her not because the agreement settles or compromises her 

lawsuit but sinply because she, like other members of Local 320, 
is a menber of the collective bargaining unit which, the 
aqvecncne will govern. "lf che believes Chat the terms of the 
Collective barqaining .agqroorent are: improper, then, if and shen 
it becomes cifective, she should challenge it. by .a plenary 
action, Just as. she has challenged the previous agreenents. 


Such a challenge 15. prematiire at this time. 


9. Invany event; in connection vith her motien for 
a) preliminary injunction in ner own case,. the: Court assured 
Hrs, Willis that she will. be given ‘the opportunity: to challenge 
any releases which affect her action and her alleged class, 
(Uranscript of Hearing before Hon. Charlies Bs Stcwart, 
September 3, L975, pp. 22-23.) Sinee she lias not. bean déclarcd 
a Class representative yet, 10:16 .not clear whethor any of 
the releases secured so far will have any affect upon her or 


her ability to protect the purported “class.” 


10, Finally, Wiltie eloviss 
nek mirquateliy pretce loan 4 bbe Eure AGE? an, 


oe -— 


suggests that the interests of none of the plaintiffs in hurse 
nave been adequately ‘protected hecause of the alleged confliet 
of interest which arises out of my firm's representation of 
the plaintifis, Although irs, Willie has not used for any 
rolief on tlite basis and. has clearly stated that she oud, her 
attorneys have no interest in taking over the reprerentatiaon 


of these plainiiffs, 1 feel obligated lo reply te her allegations, 


r 


11, Mee. Wallise-argues that wy firm, wich has 
acted as general counsel to or 320, (Ca nO Nepre cont 
individual. senmbers of .JoG¢a). 220 iw actienn bo rocever anal pay. 
hres Willie bavcs this claim her alleqation that the Union 
is one of the wrongdoors and cy Si Baek, crested eet pore 
petuated the system by which woe ere now poid wares Lower 
‘than those paid co man dodig cqual work. The duc. bev over, 
is that wo Law ficm which did not ‘have the (ull. cooperation of 
Local. 320 and which was not Lamiliar with tne bacigrownd Of 
the previous negotiations tox equal pay could adcquatcly 


protect the interests.of the members of 320, Locel] 320 was the 


| motivating force behind the commencement of these accions for 


“vty 


equel pay. ‘Locs)] 320 sought cur advice an to hew its monbers 
could rocover «qual pay, Local S20 urged: its incre) OL Lo sue Lor 
equal pay and Local 327 obtaiued the consents necensary for 
actions under the Luual Pay Act. Our decision to advise the 
iwembers to proceed under the laiuead Pay Act ‘pavliuk 

by a class-action under Title VI1l was not designed 

Local 320, but was hased on our desire to procecd wit the 


factions promptly, without administrative aclay, and without 


| 
| 
| 
| 


making eny concerse iene eetiuwhions © das 

Willis) which might result in a change in job content or 

houcs wich, Sa ur VLE and inthe view of iocal, Sady vould 

be extremely harwlul toe the menbers. by procecdi ng under the 

Equal Pay Act rathex than under mete Vil, we were 

conumence an action immediately after sccuring the consenes 

necessary under the Laual Pay nee! dire. Wiliit, en eWe Gbher 
‘ 

Hand, and anyone wo SOG! te provera under epithe Vie, wanld 


have been requirea to eubmit to Gubensive feiminifirative 


srocedurcs regubred Ly repre VEL or the Rqual Faployrie It 
} j y i .. 


Opportunity Act, 42 U.G.C. 84 1 Hew hig can } 


from Mrs. Walia own EX PeT LENCE. ah a &_ Qiserininet.on 
L 


charge with the United States ique L imployment Oppo cues 


4 


Conmission (ePLOC") GA April sy 197i. more wm to Years 


passea Letore a finding of probable cause qouwed fic 


Ay Sand 29, L07o. fe was only alter the Failure we conciliation 
tay 1974 Chee tee LEOC sent Willis a beteer choses 
snforming her of her j.¢ tay Ste.” (ALL idavit (oj 
Pinzicr sworn to on the 2oth of Paiguse 197%. parearaph A, 

In order to avoid sucil procedural GeLays (almost “ 

Wilds action) we purposcly ipetituted action undcy the kqual 
Pay ACE Of abe evr though ie younired oan eeeraorcd nary 
effort on the part OF Loca. eo obtain the vritten COoMmBenks 


of the wore than 6,000 plaintiffis,which 1¢ Gid aluer 1 


members had authorized at to bake. Whatever pteps Hidht Vo nee isgart 


to secure cqual pay for Tac 


remult of Local 3290's efforts, Hlera Gould 
has been able to institute Logal actions tor eves 6,005 women 


leawareneedlan | 


aqainne lvandredds at deleriiny Jat om eoppiiig 


statute of limitations on their claims, 


43. In addition; Inn commencing aebione wnder he aval 
Pay Act, we were able to Ativue that the pladnteriv are nov 
Obit led ta equal pay for the work which they are already doing. 

On.the ‘other hand, alleges that she and the members 

of her alleged class have becn emeluded from higher p Sng jols 
with Jonqer howrs, thus cone Ose, Ja er Pere Vea Ot LE Peri 
WACO Yates mre suntsfiahle «ane are 
ence in job: content. Becaure Of ives 
many wembers, aia hey cannot and have no desire 
different hours, and a rerairenent. that 


1OCULVO 


frou working at .all. Our 'oln 
equal pay for Lhe plaiirciat: 
longer or different hours aiid Wide 


Job cortent. whe proposed settlement ee acriaiit 


14. During the progress of the action and the nettic= 


mont negotiations, we have |! Wea every effort to loop Wit LNs 
and other fenale mentbers of Local Ald anLorriad. in oy ahous 


the vucek of Rucunt Ti, 1975 a teticr in five laneeqen, (aglien, 


Y 


Spaninh, Polar; £01 loeCroation ald Unrdnien) war-cdin red 


to the membirs of bocal 32J (hoor O gee eet Ie nema 
hereto warked wahibit BE Pape Jettor.aleo contained a form 


. 


Gntitlied "Cansent Lo Setticncne and Release" tran: lated, 1706 


the same five languages. Vhe consents vuried flidhtly Gependgding 


upon whether the person Pecuivingd #a10 conmenl Vat a WInLoeits 


39 


or noneplaintilf, There was « ietributed along with Unhibit. 


tty, 
the full text of the proposed settlement agreement and a full 
copy of Mrs. Willis’ complain:. tony Of these decusents, af 
distributed, is annexed Herelo as Exhibit "C". Exhibit shy 
states in all five languages: 

"Phese are IMPORTA documents which 

affeet yous beqal rights. “Fou should 

read these documents before signing 

the CONSENT,. and if you have any 

cient fone about Ehese cocur. nls, 

ploane contact. (our Uninw orf leers 

or .plaintil fe® Leu al eon), Shee 


Conia Climenko Rroreer f Carey, 
(21.2) 661-3200, extension 230.” 


LS Subsequently, on or about Oetober 3, 1975, 38 {ive- 
ies letter in the same five languages as Exhibit “h" was mailed 
to all the female members of Hoeal 227 explaining in cetall the 

of the settlement agrevment, the Darlene Willis action and 
e effect of signing the consent to the settlencnt 

this letter is annexed hexerco and marlod: Exhibit “D". 
letter advised the recipients that they could consult 
Gould, Local 323 or counsel of. theix own choice about the 
settlement agreement or Darlene Wiilis' complaint. The letter 
states on the last page: 

STE you, Rave any cuestions regarding 

eho setrtlenent 2avecmeny. OF Darlene 

Willis’ complaint, please contact your 

Hudeuor pleintiits’ Leaa eounsel, 

Shen Gould Climensxe Iaiamer | & Cascy, 

(912) 661-3200,e%! chsion 238, 04 

counsel of your choice." 
The letter also offered its recipients the right to revole 


| f ‘ } F ‘ 3 
their carlier consents if they dasired to do so. To date, Shea 


Gould has received three requests for revocation forns ( a copy 


also translated into the same aforesaid five languages. 


which is annexed hereto and morrked Exhibit “H"’) whieh exe 


| 
| 
| 


Revocation forms were Se , ca Coe) HOC 


have reen returned. 


16, DL veepectiully submic that our representation 


of the plaintiffs has involved no Conflict of anterent, and, that, 


be denicd. 


|. the reasons statcd above, the motion to intervene ohnould 


4 


<< em omens me ee 


Pruce fn. liven 


Sworn to before me this 
+! day of Getober, JO7 o. 


‘, *£ 
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UNITED STATES DISTRICT COURT 
‘SOUTHERN DISTRICT OF NEW YORK 


DARLENE K. WILLIS, individually and 
on behalf of all others similarly 
situated, 
15 Civ. 955 (C.E. Ss.) 
Plaintifet, 
-against- 
ALLIED MAINTENANCE CORPORATION, et al., 


Defendants. : ORDER TO SHOW CAUSE FOR 
: DISQUALIFICATION OF 


COUNSEL, INJUNCTION, AND 
: TEMPORARY RESTRAINING 
MARIA NURSE, et al., : ORDER 


Plaintiféis, 
ane 
74 Civ. 4889 (C.E.S.) 
‘DARLENE K. WILLIS, individually and 
on behalf of all others similarly 
situated, 
Proposed Plaintiff-Intervenor, 
-against- 


ALLIED MAINTENANCE CORPORATION, et al., 


Defendants. 


Upon the annexed affidavit and upon all the papers and 
proceedings had herein, it is hereby ORDERED that the law firm of 
Shea, Gould, Climenko, Kramer & Casey; and William C. Finneran, 
Jr., Esq. and Bruce Hecker, Esq., show cause before this Court on 
the Fa day of February, 1976, at #00 @.m. in Room TOS” of the 
United States Courthouse, Foley Square, New York, New York, why 
an Order should fish: gens granting Plaintiff and Proposed Plain-~ 
, tiff Intervenor: Darle:.c K. Willis the following relief: 


1. An Ordet disqualifying the law firm of Shea, Gould, 


A 
i 


| 
Climenko, Kramer & Casey, and all attorneys associated therewith, 


“from appearing on behalf of plaintiffs in Nurse v. Allied Mainte- 


nance Corp., et al., 74 Civ. 4899 (C.E.S.) on the ground of conflict 


SUPP. 8 4, 

‘of interest and requiring said law firm to notify each such 
“plaintiff of its disqualification and the reasons therefor, and 

2. Anvorder, pursuant: ‘te Rule 65 of ithe Federal ‘Rules 
‘of Civil Procedure, enjoining defendant Local 323 of the Service 
Sutsywes International Union ("Local 323") and its General 
Counsel, Shea, Gould, Climenko, Kramer and Casey ("Sher Gould") 
and all attorneys associated therewith, their agents, omployees, 
and all other persons in active concert and participation with 
eo from exerting pressure, or influence of any kind and in any 
manner, either in writing or orally, upon-members of the proposed 
Willis ¢lass in an effort to persuade or coerce: or mislead ‘thom 


‘into opposing the Willis Preposed Consent Decree currently before 


. : ’ 
this Court, and from characterizing said Proposed Consent: Decree 


in any fashion so as to misrepresent to members of the proposed 
1 


\Willis cless the true terme and conditions of the Willis Proposed 


Consent Decree, and to compel said defendant Local 32J and/or its 
General Counsel to retract and correct misinformation, misrepresen- 
tations, fabrications and distortions of the terms and: conditions 
Of the Preposed Consent Decree which they have circulated or 

caused to be circulated to members of the proposed Willis e@less, 
said retraction and corrections to be made in a manner and form 


approved by this Court. 


The parties to a Froposed Consent Decree in Willis v. 


‘Allied Maintenance Corp., ct al.» 75 Civ. 995 (C.8.6,) having sube 
re said Proposed Consent Deeree to this Court, and the )Court 
‘having on January 30, 1976, approved a notice to be sent to members 
.O£ the proposed plaintiff class to inform them fully and fairly of 
tthe terms and conditions of said Proposed Consent Decree, and the 
,parties to the Proposed Consent Decree having requested this Court 


to hold a hearing in which all members of the proposed Willis 


‘class will have an opportunity to guestion terms and conditicns 


BPP, A143 


of the, Proposed Consent Deere, it now appearing from the Amended 
Complaint, hie snes affid ivit, and the Memorandum in Support of 
this application that immediate and irreparable harm will occur to 
plaintiff and members of the proposed plaintuift class, as defined 


in Plarntife's Amended Complaint ("Willis class 


te catgaine 


Allied Maintenance Corp., et al., 75 Civ. 
status q is nok madmtazned, 
ORDERED that, pending the hearing niet deter- 

Mination: of this matter, defendant Local and Lts Goveent ‘Comes. 
6hea Gould nnd all attorneys associated therewith, and their 
agents, employees, and) all‘ persons im active’ concert and, partici- 
pation with them are (1) restrained from exerting pressure ..-" 

: wiener fe apeing Or 
orally, upon members of the Willis SS In an CLLOKt £O pakedmmeeeere” 
wee coerce or mislead ‘them into opposing the Willis Proposed 


Consent Decree currently pending before the Court; (2) restrained 


from characterizing said Proposed Consent Decree in any fashion 
so. as to Misrepresent to mor’ ers of the Willis class the ere 
terms and conditions of the Willis Preposed Consent Decree; and 
(3). ordered to rene and eure Be a manner to be approved by 
this Court, misinformation, misrepresontations, fabrications, and 
distortions of the’ terms. anc conditions of the Willis Proposed 
Consent Decree which said defendant Local 32J and/or its General 
Counsel have circulated or caused to be circulated to members of 
the Willis class; 

IT IS FURTHER ORDERED that securi ty herein be waived; 


and 


IT IS FURTHER ORDERED that service on attorneys for the 


‘= 


a 
parties on or »efore 7-30 P.m. on the 47. day of February, 


b perdaal 
p Seales by mat] 
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1976, shall be deemed good and sufficient service. 


Ss GJ) (an 
A tpn. Char os & ki et ee 


UNITED ST ae DISTRICT J 


DATED: New York, New York 
February 17, 1976 


Issued at 6:20 AM. 


' 
, UNITED STATES DISTRICT COURT 
' SOUTHERN DISTRICT OF NEW YORK 


ee a SE A YS eS GO SI NH A et SNE ee te a a GD ten sre ne x 


| ’ 
/ DARLENE K. WILLIS, individually and on behalf 
of all others similarly situated, 


Plaintiff, : #3 Civ, 955 (CLE.8.) 


-against- 
i 
|} ALLIED MAINTENANCE CORPORATION, et 


Defendants. 
AFFIDAVIT 
MARIA NURSE, 
Plaintiffs, 
75. Civ. 6889 (CC. ELS.) 
-and- 


i DARLENE K. WILLIS, individually and on behalf 
"of all-others similarly situated, 


Proposed Plaintiff-Intervenor, 
-against- 
j ALLIED MAINTENANCE CORPORATION, et al., 


Defendants. 


Joan Bertin Lowy, being duly sworn, deposes and says: 


1. I aman attorney for Darlene K. Willis (hereafter referred to as 


,"plaintiff£"), who is plaintiff in Willis v. Allied Maintenance Corporation, et. 
al., 75 Civ. 955 (C.E.S.) ("Willis") and who is proposed plaintiff-intervenor 
‘in Nurse v. Allied Maintenance Corporation, et al., 74 Civ. 4689 (C.E.S,) 
1 eeaceity and I submit this affidavit in support of plaintiff's Order to Show 
* Cuties “or Disqualification of Counsel, Injunction, and Temporary Restraining 
i obeee: 

2. It is necessary to proceed by Order to Show Cause in order to 


preserve the status quo, because the actions of Defendant Local 32J of the 


, Service Employees International Union ("Local 32J"') and its General Counsel, 
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| 
Shea, Gould, Climenko, Kramer & Casey ("Shea Gould"), which are detailed more 
ifully infra, imminently threaten the rights of plaintiff members of the proposed 


“Willis class ("Willis class") regarding the Willis Proposed Consent Decree, 


tT 
‘ 


‘currently before this Court. 
| 


3. This case is a class action seeking declaratory and injunctive 


{ 
3 


relief to redress discrimination on account of sex in the employment of female 
betvdinn cleaning and maintenance workers. This action is brought against 
ipiaineere’s employer (Allied), the unions representing the employer's cleaning 
‘and maintenance workers (the International and Locals 32J and 32B of Service 

" Employees International Union, AFL-CIO) and two employer associations (the 

pus iging Services League (BSL) and the Realty Advisory Board on Labor Relations,! 
“Ine. (RAB)), which negotiate, on behalf of employers, the collective bargaining 
‘agreements governing the terms and conditions of the workers' employment. 

: 4, “Om April’ 23).1971;, plaintitf Willis filed a- discrimination charge 
leith the United States Equal Employment Opportunity Commission ("EEOC") naming 
Neoeas 32J (the predominately female local) and Local 32B (the predominately 
"male local) the International, and Allied as respondents. The EEOC found pro- 
‘bable cause to believe plaintiff's rights had been violated in a determination 
‘dated June 29, 1973 (a copy of which is annexed as Exhibit "Al to Plaintiff's 
Amended Complaint). On November 29 1974, the EEOC informed plaintiff Willis 
‘of its failure of conciliation. On January 27, 1975, plaintiff Willis received | 


from the EEOC-a letter informing her cf her "right to sue" (a copy of: the letter 


!is annexed as Exhibit "B' to Plaintiff's Amended Complaint). Plaintiff commenced 
bee law suit on February 26, 1975. 

} Dd. In the spring of 1974, prior to the filing of the Willis doietwe. 
‘but, substantially after the probable cause determination in plaintiff's case 
‘before the EEOC, Local. 32J a pwensnaant in the EEOC case and a defendant in 

‘this action began soliciting from its female members authorizations for its 


General Counsel, Shea Gould, to represent such members in actions for violations 


'of the Equal Pay Act of 1963 (29 U.S.C. §206(a)). (See the deposition of 


i 


‘Joseph L. Baumann, President of Local 32J, taken on August 12, 1975, at pp. 17- | 


23, 29-32, and pertinent part of Exhibit 11B, LLE, 12 and 13 thereto.) Said 
\ 


i 


“authorizations provided that Shea Gould would receive twenty-five percent of 


ie 
it 


,any monies received by each such woman. (A copy of the authorization is 


jattached hereto as Exhibit ‘A'".) 


1 
i 
i 


Paschal Ee ED 


6. Two such actions, Nurse et al. v. Allied Maintenance Corporation, 
‘et al., 74 Civ. 4889 and Manfredi et al. v, National Kinney Corp., et gl., 74 
civ. 4846, are currently pending before the Honorable Charles E. Stewart, the 
Judge to whom the Willis case is assigned. (The Willis case is most closely 
irelated to the Nurse case in that the employer-defendant in each is Allied 

& | Maintenance Corporation.) 

! 7. The plaintiffs in these suits, and all others commenced under the , 
auspices of Local 32J are represented by the law firm of Shea Gould. This law 

‘firm is and has been General Counsel to Local 32J since at least 1959. (See 


t 


‘Baumann deposition, pp. 10, 13 &14, attached as Exhibit "1" to Affidavit of 


‘Isabelle Katz Pinzler dated August 28, 1975, previously. submitted to this 

Ij 

i Couee.) 

{i 8. Shea Gould has served as legal counsel to Local 32J in all contract 
e “negotiations since at least 1959 (see Baumann deposition, pp. 13 & 14) and 

‘pepenueneee Local 32J in the Willis case when it was before the EEOC. They are 

ingt counsel of record for Local 32J in the present Willis action. 

9. With the ie yay of the United States Department of Labor, and 

‘the EEOC, which has moved to intervene in Willis, the parties in the Willis 

‘action and the parties to Nurse and the other Equal Pay Act cases (hereafter, i 


: referred to collectively as "Nurse"’) have agreed to settlements of the equal 


‘pay aspects of all the cases in a consistent and integrated fashion. The 


' 


,parties to the Nurse actions have negotiated, simultaneously with the settlement 


of those lawsuits and incorporated in one document, an industry-wide collective 


bargaining agreement ("industry agreement"). (A copy of the agreement and the 


© PUA RR VSR MR CT AEST AN AEE NE UT NOES AT PN OAL IPSN TANCES THORS i ISN AAR A ACI S88 ERE ORE ah ESERIES AYRE AH TER LE RM EA TR SERPS A a eR a RN GAR OREN A SOON MON Se 


notice sent to union members is attached hereto as Exhibit "B.") The industry | 


\\ ‘ - 
‘agreement provides, inter alia, that all women who accept the settlement and 


who do not revoke prior consent will have waived rights under the Equal Pay Act 


| 
\ 
‘ 
| 
i 
i 


i 


, and under Title VII of the Civil Rights Act of 1964, 42 U.S.C. §2000e, et seq... 


| and may have waived other rights asserted in the Willis action but not asserted | 
it anand 
{ 


‘in the Nurse cases. (See Exhibit "B,' 10a and a copy of the waiver, attached 


,hereto as Exhibit NG) 


ty 
" 


10. Because of such waivers of legal rights (the validity of which 


‘plaintiff has consistently challenred; see Memorandum in Support of Plaintiff's 
| Motion for Intervention in Nurse, dated September 25, 1975), the parties in 

| Willis ana the Nurse cases have recognized that resolution of the Nurse action 
‘would prejudice rights asserted on behalf of the class in Willis but not 


| asserted in Nurse, unless both cases were settled simultaneously. 
, 1l. As a result of this understanding, the industry agreement and the 


‘Willis Proposed Consent Decree resolve all equal pay claims in precisely the 


| same fashion, on an industry-wide basis. Attempts by plaintiff and the EEOC 


| 
{ 


1 to negotiate a back pay award for the Willis class greater than that agreed 
| 


“upon by the parties to the industry agreement were opposed by Local 32J, through 
I its General Counsel Shea Gould. 

| 12. Throughout the negotiations, organized at the theeaiiiee of the 

' Department of Labor, Shea Gould appeared on behalf of both Local 32J and the 

| plaintiffs in the Nurse cases. At most if not all meetings, attorneys from 


| Shea Gould were accompanied by Mr. Joseph L. Baumann, President of Local 32J 
"and by Mr. Donald Mumm, Vice-President of Local 32J. 

\! 

; V3. |'Plaintitf has consistently taken the position that the interests 
I of the plaintiffs in Willis and the Nurse cases are not consonant with the 


' interests of Local 32J, because Local 32J and its General Counsel have partici-: 
pated in. negotiating the very discriminatory collective bargaining agreements 


which form the bases for all the lawsuits. (See papers in support of Plaintiff's 
(| 
' Motion for a Preliminary Injunction and Plaintiff's Motion for Rehearing and 


| 
it 
| 
' 


crtecaf 
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Motion to Intervene, dated September 25, 1975.) Because of this fact, af fiant 
' submits that Shea Gould has a blatant conflict of interest in its role as 

General Counsel to Local 32J and as attorneys for the plaintiffs in the Nurse 
I| 


cases by virtue of its continuing representation of clients with adverse 


} 
1 


interests in the same dispute, 

14. The facts underlying this conflict of interest were brought to 
| i 
' the Court's attention in multiple motions filed in Willis and in Nurse since 


! 


' August 28, 1975, when plaintiff. first became aware of the true nature of the 
iI 
l;conflict. (See affidavits of Isabelle Katz Pinzler dated August 28, 1975 and 
| 

| September 27, 1975, previously submitted to this Coutts) Briefly stated, ‘the 
| 


_ conflict of interest is further evidenced by the following facts: 

a. “The Equal Pay Acti cases (Nurse, et.al.) filed by Shea Gould 
named only employer defendants, not Local 32J, even though it 4s 
indisputable that the union participated in negotiating the collective 
bargaining agreements, the unequal terms of which formed the basis for 
the lawsuits. Local 32J was subsequently named as third-party defendant. 

b. <A previous seer Lement of Nurse and collective bargaining agree- 
ment negotiated by Local 32J with the assistance of Shea Gould failed to 
provide even minimal compliance with the Equal Pay Act. That settlement 
was opposed by plaintiff and was rejected by the Department of Labor in 
a letter dated September 10, 1975, a copy of which is attached hereto 
as Exhibie 'D." 

¢. Without notice to attorneys for the Willis class, Local 32J and 
its General Counsel solicited waivers and releases of legal rights 
asserted in the Willis action but not in the Nurse cases from the 
plaintiff waweets as well as from members of the class. 

4 15. On January 27, 1976, the parties to the Willis settlement 
(plaintiff is settling equal pay and equal access claims only against the 


| ; ; ; ; 
employer and employer associations; claims against the union remain unresolved) 
mn i 

' 


SS —————————————————————————— eee 
seen eta 
; ‘ - 
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submitted to this Court a Propose Consent Decree and notice to class members. 
On January 30, 1976, the form of notice was approved by the Court. Notice was 
mailed to all members of the Willis class on January 9, 1976. Pursuant to the 
‘terms of the Proposed Consent Decree and notice, any class member who objects 
to terms and conditions of the settlement may notify the Court and will have 
i; AN. Opportunity to be heard on her objections. The parties have requested that 
| the Court hold such a hearing on February 27, 1976. (See letter to Hon. Charles 
E. Stewart, Jr. and Hon. Richard Owen,‘ dated February 5, 1976, a copy of which 

| ts attached hereto as Exhibit "E,") 


16. On February 13, 1976, I received a copy of a notice of meeting, 


|| dated February-1l1, 1976, which was sent by Local 32J to all members of the 


_Willis class, and only to members of the Willis class, stating in pertinent 
| part: 
"You will probably also receive, if you have not already, a 
different notice from the attorneys for Darlene K. Willis about 
a so-called 'CONSENT DECREE'. We strongly believe that this 
so-called 'CONSENT DECRFE' would provide lesser terms and con- 
ditions than the agreement we negotiated for you and would take 
away some of the conditions you have enjoyed for years. Because 
we want you to understand this, we have called this VERY IMPORTANT 
MEETING for February 18, 1976 at which time your attorneys will 
explain the differences and how the Willis "Consent Decree' 
benefits Willis and Allied at your expense. 
Please be sure to attend this VERY IMPORTANT MEETING." 
|| (A copy of the notice of. meeting is attached hereto as Exhibit a) 
! 
17. Shortly after receiving this notice of meeting, I called Richard 
Alpern, of Halperin, Shivitz, Scholer, Schneider & Eisenberg, attorneys of 
record for Local 32J in the Willis case. He confirmed to me that the phrase 
"your attorneys" in the notice referred to attorneys associated with Shea Gould. 
18. The clear and obvious intention of the notice of meeting is to 
| create opposition to the Willis Proposed Consent Decree by misrepresenting the 
; true nature of the decree. There is ‘no factual basis for the statement in the 


| motice that the Willis settlement "would provide lesser terms and conditions 


' than the agreement we negotiated for you and would take dway some of the con- 


” 


; ditions you have enjoyed for years. 
iF 

indicates that just the opposite is true. The Willis Proposed Consent Decree 
{i 

'vindicates important legal rights and offers opportunities not available under 


In fact, a reading of both agreements 


‘the industry agreement. Specifically: 


a. Under the Willis agreement members of the class covered only by 
BSL agreements will receive equal pay retroactive to October 1, 1975. 
They would not be similarly covered under the industry apreement.. 

b. Under the Willis agrcement, where male employees are paid for 
40 hours of work on the basis of 37 1/2 hours actually worked, female 
employees will be paid on the same basis. The industry agreement does 
not provide for such equalization. i 

c. Under the Willis ag -ment, current female employees will have 
the opportunity, but will not be required, to transfer to formerly male 
jobs. To the extent that rights upon transfer are controlled by Allied, 
i.e., not in conflict with any provision of any collective bargaining 
agreement, such transfer shall be without loss of seniority or other 
rights, privileges and benefits. This vindicates, as to the employer, 
the right to equal access to job opportunities guaranteed by Title VII 
of the Civil Rights Act of 1964, as amended, 42 U.S.C. §2000e, gt seq. 
The industry agreement does Hoe speak to the issue at all. The extent 
to which rights upon transfer are restricted by the collective bargaining 
agreements, and the legality of such restrictions under Title VII, as 
well as the issue of merger of the sex-segregated unions, is one of the 
unresolved issues between plaintiff and the unions. 

d. Under the Willis agreement, the wage eceatizecions. equal access 
and other provisions referred to above have the force and effect of a 
permanent injunction running to the benefit of Allied employees. In 
contrast, the industry agreement, like all collective bargaining agree- 


ments, will expire on a specified date, at which time the terms will be 


subject to re-ncegotiation. 
19. Nothing contained in the Willis Proposed Consent Decree deprives 


any member of the Willis’class of any advantages allegedly available under the 


industry agreement, nor will any employee covered by the Willis decree receive 


any less advantageous terms and conditions of employment than those available 
1under the industry agreement. 

20. Based on the foregoing, affiant submits that the netice of 
imeeting from Local 32J, in characterizing the Willis consent decree as "pro- 
‘vid[ing] lesser terms and conditions of employment than the agreement we 

[Local 32J] have negotiated for you and would take away some of the conditions 
you have enjoyed for years," is a patent misrepresentation of the proposed 
‘settlement. The notice's call to a meetine at which "your attorneys will 
explain the differences and how the Willis 'Consent Decree’ benefits Willis 
and Allied at your expense," is equally so, and promises more of the same. If 
this is allowed to continue, members of the Willis class may well be misled 
iby such misinformation and misrepresentations, by reliance on counsel whose 
allegiance is at best divided between clients with conflicting interests, and 
by reliance upon a union who is the defendant in an action in which union 
members constitute the plaintiff class. As a result, members of the class 

may be persuaded to reject a beneficial settlement which, if they were fairly 
and truthfully informed, they would approve. 

21. This baseless attempt to discfedit, and thereby to destroy, 
the Willis settlement, tothe disadvantage of, the “tllis class can only be 
read as a further indication of the extent of ‘Shea Gould's and Local 323s 
conflict of interest, which will) protect the union at the expense of its 
_members. In view of the total absence of factual support for the allegations 
iof the notice of meeting, their actions can only be viewed as a continuation 
of the on going effort to destroy the Willis settlement in retaliation against 
plaintiff for having initiated and pursued this matter since her 1971 EEOC 


‘charge, for obtaining a beneficial settlement with the employer without 


releasing claims against the union, and for pursuing claims against Local 32J 

| 
not resolved by the Proposed Consent Decree (c.g., merger of sex-segregated 
! 
unions and equal access claims), evidently to coerce plaintiff to abandon those! 


| claims. 


| 

i 

22. Affiant believes that all of the foregoing reveal clearly and | 
: 


unequivocally that, not only is Shea Gould in an untenable professional position 
| by virtue of its continuing representation of clients with adverse interests : 
| in the same dispute, but also that the conflict of interest has caused them 

| and Local 323 to behave in such a fashion as to threaten immediate and 
irreparable injury to plaintiff and the class in Willis and to plaintiffs in 


, the Nurse cases. Without the relief requested herein, such immediate and 


irreparable harm will result if Local 32J and Shea Gould are permitted to con- 


‘ tinue to perpetuate misrepresentations and misinformation regarding the terms 


| 
] 
| 
| 


and conditions of the agreements, and if advantageous settlements are thereby 


| destroyed. 


23. No prior application for the relief requested herein has been 


24, Plaintiff's attorneys notified <ttorneys for all parties by 
| telephone of their intention to make this application on February (7, 1976, 
| at ogpuen | cane and anlar a aa to attend. 

WHEREFORE, affiant respectfully requests that the Court grant the 
| relief sought herein along with such other and further relief as may be just 


and proper. 


Signed and Sworn to before me ie 
. oe ie. a ae ’ 


| this /Bth day of February, 1976. "JOAN BERTIN LOWY U/ 
Kai § 
NOTARY | j ita 
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September 10, 1975 


Mr. Joseph J. Baumann 
President 

Local 32J 

237 East 36 Street 

New York, New York 10037 


Dear Mr. Baumann: 


I have received a copy of the letter dated July 9, 1975 sent to you by 
Mr. Frank B.- Mercurio of my New York office. Although Mr. Mercurio and 
mysel’ met, at their request, with some of the various parties involved 
in these private actions brought under Section 16(b) of the Fair Labor 
Standards Act, I had not seen nor reviewed the proposed settlement 
agreement at the time of Mr. Mercurio's referred-to response. Having 
now reviewed that proposed settlement myself, and having consulted with 
the Solicitor of Labor, I wish to advise you that because the letter 
dated July 9 is subject to interpretations which do not correctly state 
the Department's views, it cannot be relied upon or represented to the 
public or to the court as a correct statement of those views. Accord- 
ingly, I would appreciate your returning Mr. Mercurio's letter or 
indicating in some other manner your knowledge that it has been superceded 
by the instant letter. 


I appreciate the interest of the parties in attempting to settle their 
differences out of court, and it is not the Department's policy to 
interfere with such private settlements. The Department does, of 
course, have the right to seek additional relief if that becomes: neces- 
sary to its broader litigation program or if complaints are received. 
from individual employees or from competitors. Specifically, the 
Department presently has one law suit and several investigations pending 
against National Kinney in other jurisdictions which it would not 
dispose of on terms similar to the private proposed settlement agree- 
ment. 


Our basic concern with the proposed agreement is that it appears to 
defer ultimate compliance for 3 years. ‘Since the Fqual Pay Act has 
been in effect for over 10 years, and since it granted a specific 
grace period, which expired in 1965,. we believe and have always 
maintained that additional grace periods do not constitute compliance 
with the Equal Pay Act. On the other hand, an employer's economic 
condition can be considered insofar as it may permit deferred payment 
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of equal wages while financing is obtained’, and it may be 
that this was the intent of the parties here. Back wages 
ultimately paid would, of course, include the period of 
deferral. Alsec, although here ag@in we are unclear’ as to 
the intent of the parties, we do not believe that the law 
permits the parties to submit to binding arbitration the 
issue of "equal work." oe 


It is not the policy of the Department of Labor to approve 

or disapprove private litigation settlements. However, 

should you desire further elaborsrien of the Department's 

views concerning equal pay maiters, tlease do not hesitate 

to contact our Solicitor's office or the Wage-Hour Administrator. 


Sincerely, 


/s/ Bernard, E. DeLury 


Bernard E. DeLury 
Assistant Secretary 


Wye 


" 4 $ vw 
AAD ; 
‘ «) ak ; * f\ 5 9 

U.S. DEPARTMENT OF LABOR Pali 
, a hag 6 
pol Orricn or iin Souierror 5 i$ A 
WASHINGTON, D.C. 20210 oe eg 
ii % ies! > 

Lary s o> 


NOY 12 1975 


Mr. Howard Lichtenstein 
a. Proskauer, [lose, Goetz & 
’ Mendelsohn 
300 Park Avenue 
New York, New York 10022 


Dear Mr. Lichtenstein: : 


This will reply to your letter to secretary Dunlop, 
dated September 30 and to Mr. Dicker's letter.to 
Judge Stewart, dated November 3. ‘First, let me say 
that Assistant secretary DeLurv's letter of 
a September 10 correctly states the Department's : 
position and will not be withdrawn. However, the 
Department is more than Willing to assist im what 
ever way we can in a settlement of the pending suits, 
Accordingly, we have discussed the issi with the 
other attorneys involved and we have suyyested a 
meeting of all thea parties on November MS. at. 2 Pi) 
in my office at 200 Constitution Avenuc, N.W., Room 
S-2002. 


If this meeting is successful, it is my hope that the 
Parties Gan all agree .on a letter to Judge Stewart : 
advising him of the pendency of settlement discussions. 


\ og Sincerely, 


MW La... Wh : 


William J. Kilberg 
Solicitor of Labor 


> 
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eof-e41, EAST S6th STREET «© NEW YORK, NY. 10018).* (212) 685-4700 


JOSEPH J. SAUMANN NOTICE OF IMPORTANT MEETING 


‘etident & Business Manager 


Coane a ia | February 11, 1976 
“HESTER W DROWN a 
ke TO ALL FEMALR CLUANERS, MEMBERS OF LOCAL ee eee aa 
“em President BY ALLIED MAINTWNANCE CORPORATION UND™R REALTY 


LUCILLE P. SMITH ADVISORY BOARD AND BUILDING SERVICE LEAGUE AGRESLCNTS 


rOrding Socretary 


ANGELO A. DeCRISTOFARO 
ereral Organizer 


Near .Member: 


Please be advised that a VERY IMPORTANT MEETING for all 
female cleaners, members of Local 32J, employed ty Allied 
Maintenance Corporation under the RAB and BSL Agreements 
bees been scheduled for: 


WEDNESDAY, FEBRUARY 18, 1976 
1200 PP. M 


“ANHA TTAN CENTER 

PROMSNADI BALLROOM - (Main Floor) 
314 West 34 St. (Between 8th & 9th Aves.) 
New York City 


By now you have received a notice from the Union about a 
Modified Agreement we sca oe with the Realty Advisory 

Board providing vor equal ‘petroactive to 10/1/75 
and other very Sette Ee eR anes This Agreement 
will be submitted to the Federal Court for approval on 
Pebruary 17, 1976, 


You will probably also receive if you have not already, 

a different notice from the attorneys for Darlene K. 

Willis about a so-called "CONSENT D™CREE"., We strongly 
believe that this so-called "CONSENT DECREE" would pro- 
vide lesser terms and conditions than. the agreement we 
negotiated for you and would take away some of the condi- 
tions you have enjoyed for years. Because we want you to 
understand this, we'have called this VERY IMPORTANT MEETING 
for February 18) 1976 at which time your attorneys will 
explain the differences and how the Willis "Consent Decree" 
benefits Willis and Allied at your expense. 


Please be sure to-attend this VERY IMPORTANT MENTING, 


ae Li Sh 


oe vi Va “CC pha goles 
ee Bh horn 


President and Business Manager 


Fraterna 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


DARLENE K. WILLIS, individually and 
cn behalf of all others similarly 
situated, 
Plaintiff, : 715 (Civ. (935 
-vae- : 74 Civ. 4889 


ALLIFD MAINTENANCE CORPORATION, 


Defendants, 


MARIA NURSE, et al., 
Plaintiffs, 


~ Vv 3.°- 
DARLENE K. WILLIS, individually and 
on behalf of all others similarly 


situated, 


Proposed plaintiff 
Intervenor, 


ALLIED MAINTENANCE COPPORATION, et al, 


Defendants. 


HON. CHARLES E. STEWART, JR., 
District Judge. 


New York, N. Y. | 
February 17, 1976 - 4:55 p.m. 
t 
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For Plaintiff and Proposed Plaintiff Intervenor: 


JOAN BERTIN LOWY, ESO., 
ISABELLE KATZ PINZLER, ESQ., 
ROBERT B.. ROBERTS, ESO.., 
DIANA GREENE, ESQ., 
(National Fmployment Law Project, Inc.) 
423 W. 118th Street, 
New York, N. ¥.:. 10027. 


MARGAPFT Du. B. AVERY, USO. 
For Defendant Bank of America. 


“EMANUEL DANNET, ESQs¢ | 
Attorney for Allied Maintenance Corporation. 


MARVIN DICKER, ESO., 
Attorney for Deft. The Realty Advisory 
Board on Labor Relations and for certain 
other defendants in the Nurse case. 


HAROLD LEVISON, ESO., 
Attorney for Defendant Chemical Bank in the Nurse case. 


MELANIE NUSSDORF, ESO., 
Attorney for the United States Department of Labor. 


HAROLD G. ISRAELSON, ESO., 
Attorney for Dea Local 32-B Service Employees, 
International Union AFL- “CIO. 


HENRY MAYER, ESQ., 
Attorney for The Building pomace League. 


ROBERT SCHANZER, ESO. , 
Attorney fcr Defendant Allied Maintenance. 


WILLIAM FINNERAN, ESO., 
. Attorney for Plaintiffs in Nurse action. 


SAMUEL L. SCHOLER, ESQ., 
Attorney for Local 32-J in Willis Action. 


COMUNE RET TRIS) fT CONDE BEB EP OK TES Covert tes 


{In open court:] 

THF COURT: Good afternoon. Before we get 
started I would like to apologize for keeping you waiting 
so lonq. As inevitably happens the prior proceeding we 
started at two o'clock slopped over and I had to heap you 
waiting. — 

Now, I have an opinion in the application for a 
class action, and another opinion in the ‘ania to intervene 
and I would like to read those to you before we qo any 


further. 


On the motion for a class action, plaintiff 


Willis moves for a class action determination pursuant to 
Rule 23(a) and 23(b) (2) of The Federal Rules of Civil 
eceeie a. 

We must determine whether ee first, 
is so numerous that joinder is impractical; second, 
whether there are questions of law or fact common:to the 
class; third, whether the claims of the representatives 
are busitent of those of the class and; fovr, whether the 
representative will iiapiy and adequately protect the 
class interests. 

Ir. addition, if we do find this action to be 
appropriate tor class action status, we must determine 


whether the defendant Allied has zcted upon qrounds generall 


a ae as 


Aaa 2 
| Sui , A. 64 
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| 
2 | applicable to the class so that final injunctive or 
3 | declaratory relief would be appropriate with respect to 
Y 4 the class as a whole. 
5 | Plaintiff requests that we define the class -- 
6 | you understand I am talking about the Willis case -- as 
al | all female cleaning and maintenance workers who have 
8 been employed or are currently employed and who in the 


ise) 


future may be emploved by defendant Allied Maintenance 


10 Corporation or its subsidiaries ("Allied") subject to 


1.) labor aqreements between defendant unions and defendants 


12 | Building Service Leaque ("BSL") or Realty Advisory Board 
13 | on Labor Relations, Inc. ("RAB"). 
14 a The class, estimated to be in excess of 1300 
16 | is enero ee enough to meet the requirements of 

a 16 | numerosity. See Generally 3 B. Moore, vederat Practice, 
17 | Paraqr aph 23.95, 2nd Fdition, 1969, 
18 , Allied arques that the number of potential 


19 class members is too small to be numerous. First, Allied 
20 contends that releases from liability sought or obtained 
Ve 21 | in separate equal pay actions affect the number of members 
: 22 to be certified here. 
ie : 


Those releases provide, znd now I am quoting, 


* 


"I also waive, discharqe and release all claims which I 


25 may have against my present or former employers for any 


cmsr 
alleqed violation of law with respect to equal pav, 
including but not stud al to, the Faual Pay Act and Title 
VIT of the Civil. Riahts Act of 19644, except for the claims 
which the employers aqrred to pay in accordance with the 
terms of the settlement aqreement." 

We cannot at this stage aqree with Allied that 
the releases defeat numerosity, hut rather reserve the 


question of the effect of the releases. Compare Alexander 


Vv, Gardner-Denver Co.,; 415 Us S.: 36: (1974). 


Mr. Reporter, you have this to check the 
eitations, and so forth, 

Second, Allied contends that any class cer- 
tified here — be limited to those women who work at 
plaintiff Willis' "establishment", which it defines as 
limited to the building in which she works, 24 State 
Street, Section (d)(1) of the Equal Pav Act. 

Nefendant Allied bbiciie that the definition 
of "establishment" under the Faual Pay Act is applicable 
to a Title VII action hy vircue wt Section 703(h) of the 
Civil Riqhts Act. 703(h) provides, in pertinent part, 
that: 

"Tt shall not be unlawful practice under this 
Title for any employer to differentiate upon the basis 


of sex in determining the amount of the waqes or compensa~ 


lh a a a a en a he RN ae a 
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tion paid or es he paid to emnlovyees of such employer if 
such differentiation is authorized by the provisions of 
Section 206(d) of Title 29,” 

Allied arques from this lanquage that an 
unlawful employment practice under Title VII must also- 


constitute a violation of the Equel Pay Act. Allied's 


brief at page 29. Because it believes that the Fqual my 


Act applies, Allied arques that the definition of 
"establishment" under that Act, which has been narrowly 


construed, must be applied as a limitation in a Title 


VIL action. 

However, Section 703(h) says only that a 
practice authorized by the Faqual Pav act cannot be an un- 
lawful employment practice under the Civil Rights Act. 
Schultz v. Wheaton baie Co... 421 Fed 2a. 259 (3a 


Circuit) cert. denied, 398 U. S. 905(1970). And quoting 


from the 3d Cireuit, “Since both statutes serve the same 
fundamental purpose aaqainst discrimination based on 

sex, the Faual Pay Act may not he construed in a manner 
which bv wenias of Section 703(h) would undermine 

the Civil Riqhts Act." 42]. Fed. 2d at 266. Therefore, 


we find that the definition of establishment cannot 


limit the class here to those persons who work at 24 


State Street. 


Ce a nn ee eee eee en eT ae ce. Tee Te OF Oe ae Pr ae 


(ATP 2m 
oun fe Ne 


7 
Even if we were to agree that the definition 
of "establishment" under the Fqual Pay Act was applicable 


toa Title VII suit, we would not reach Allied's conclusion 


that this suit would be limited to the one building. 
Rather, all 350 buildings in which the employees of 
Allied clean would come under a single establishment, 
Allied's central administration, which hires, assiqns 
' supervises all the employees. 
' See Brennan v. GooseCreek Consolidated In- 


dependent School District, 74 Civ. 1485 (Sth Circuit 


September 11, 1975); Brennan v. Board of Education, 
374 Fed, Supp. 917 (District of New Jersey, 1974.) 
Clearly in her Title VII sex discrimination 
. complaint, plaintiff has raised questions of law and fact 


common to the class she seeks to have certified, "A 


suit for violation of Title VII is necessaril a class 
action as the evil sought to be ended is discriminatior 
on the basis of a class characteristic.” 

Bowe v. Colgqate-Palmolive Co., 416 F. 2d 71l, 
719 (7th Cirsuit 1969). 

Also, plaintiff, as a female employee of Allied 
who alleges that she has suffered from the alleged 


discriminatory practices of defendants, states claims 


| 
typical of the class. Defendant Allied argues that plaintiff 


‘ * hate? :™. + ethan nt cht ce Bansal atl obtain 8 
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Willis fails to meet the typicality es of 

Rule 23(a) (3) because Willis alleges that Allied has denied 
female employees the opportunity of working in heavy-duty 
cleaning positions. 

Parenthetically we note that defendant recognizes 
the same argument is applicable to the common question of 
law or fact category, compare Hyatt v. United Aircraft 
Corp., 50 F.RiD. 242, 247. District of CAnnaeelCuk. 1970, 


with White v. Gates Rubber Co., 53 F.R.D. 412,415, District | 


ot Colorado, 1971. 

Allied argues that "the vast majority of : 
plaintiff's alleged class are not interested in performing 
the work in heavy-duty classification." tices brief 


at Page 41. 


However, class action status does not depend 


upon the alleged desire of members of the class to exercise 


or to enforce their riqhts. See Norwalk CORE v. Norwalk 


Redevelopment #sency, 395 Fed. 2d 920,937 (2d Circuit, 


1968; Eisen v. Carlisle and Jacquelin (Eisen II), this is 


291 Fed. 20 555, at S63 2nd Circuit, 1968; Cortrignt v, 


Resor, 325 Fed. Supp. 797 Eastern District of New York, 


1971, reversed on other grounds, 447 Fed. 2d 245 Second 
Circuit 1971, cert. denied 495 U. S. 965, 1972. 


Further, to the extent that Allied argues there 


cmsr 
are differences of opinion among the members of the class, 
that claim does not defeat class action status. See 
e.g. Redado v. Wyman, 322 Fed. Supp. 1173,1193-4, 
Eastern Gickedet of New York, 1970, affirmed 437 Fed. Sec. 
619, Second Circuit ieee memorandum opinion 402 U. S. 
Ooi, 197t. | 

In accord with the fourth criterion of Rule 
23({a} we think that plaintiff and her counsel will fairly 
and adequately represent the class. There is no question 
on the part of this Court, nor any question raised by 
defendant, of the excellence of plaintiff's counsel here. 
Further, plaintiff Willis in pursuing her claim of 
sex discrimination thorough years of EEOC administrative 
remedies and finally before this Court, has been, I 
quote, “a vigorous and tenacious plaintiff." - 


Dorfmann v. First Boston Corp., 62 F.R.D. 466, 


Eastern District of Pennsylvania, 1974. We think plaintiff 


and plaintiff's counsel meet the Rule 23(a) criterion to 
protect the class interests. 

’ Finally, we think that this class action meets 
the relief requirements et forth in Rule 23(b) (2). Class | 
claims seeking injunctive relief for descriminatory prac- 


tices fits within Rule 23(b) (2). See e.g., Robinson v. 


Lorillard Corp., 444 Fed. 2d, 791 at 802, 4th Circuit, 


| 
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1971, ne dismissed 404 U.S. 1006, 1007. 

_Also, despite defendant Allied's argument, 
former employees may have an interest in obtaining injunc- 
tive relief as they "may desire to renew their employ= 
ment, if the discriminatory practices are terminated." 
Wetzel v. Liberty Mutual Insurance Company, 508 Fed. 2d, 
239, 3d Cireuit, 1975, eert. denied oe Ee 
1975. And plaintiff's claim for back pay does not defeat 
a class under Rule 23(b)(2) as that claim is one for 
equitable relief under Title VII, Section 706(q)., see 
Albemarle Paper Co., v. Moody, 43 U. S. Law Weekly, 
U.S.L.W., 4880, 1975, Arkansas Education Association v. 
Board of Education, 446 Fed. 2d 763,768, 9th Circuit, 

1971; Robins v. Lorillard, Supra. 

Based upon the above findings, we order. that 
@ class be certified in this action and that the class 
consist of all female cleaning and maintenance webiecs 
who have been employed, who are currently employed, and who 
in the future may be employed by defendant Allied Main- 


tenance Corporation or its subsidiaries ("Allied") subject 


to labor agreements between defendant unions and defendants 


Building Service League ("BSL") or Realty Advisory Board on 
Labor Relations, Inc. ("RAB"). 


Now, I'also have an opinion that I would like 
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to read to you which is a little shorter on the motion 
to intervene brought by the plaintiff in the Nurse case. 

Plaintiff Willis has moved c: behalf of herself 
and on behalf of tha class which we have certified to in- 
tervene in the Nurse v. Allied Maintenance case 74 Civ. 
4889. 

We think that intervention for purposes of 
reviewing and raising any and all objections to the set= 
‘eenent is proper both as of right under Rule 24(a)(2) of 
The Federal Rules of Civil Procedure and permissively 


under Rule 24(b). 


We find the three prerequisites for intervention 


as of right to have been pee Those prerequisites are, 
(1), an interest relating to the property or transaction 
- which is the subject of the action; (2), the possibility 
that the disposition of be action may impair or impede 
the proposed intervenor's ability to protect that interest; 
and, (3), inadequate icpreeenctabion of the movant's 
interest by the existing parties. 

Movan .and her class have a clear interest in 
the subject matter of the Nurse action since the settlement 
is industry-wide in character and will _ automatically run 
to the benefit of all local 327 members oa wages and 


the terms aa  gendibiehs of employment. 
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2 Second, the clear possibility exists that the 
3 deposition of the Nurse action by the proposed settlement 
S 4 | which includes the provision for release from liahility 
5 | for claims stated in the Willis action may impair the 
b \ salewoal intervenors' ability to pretect that interest. 
7 Finally, we turn to the question of adequacy 
8 || of representation. The Supreme Court in Trbovich v. 
& 9 United Mine Werkers, 404 U.S.'528 at 538 note 10, 1972, 
10 “stated that "the requirement of the Rule, that is Rule 
a 11 24, is satisfied if the applicant shows ae representation 
| 
2 | of his interest may be inadequate, and the burden of 
13 } making that showing should not be treated as minimal." 
\4 We think a sufficient showing was made by virtue 
15 || . of the fact that the law firm of Shea Gould has acted as 
16 1 general counsel ba Canal 323, a fact assumed by Shea Gould | 
7 || in the, Hecker affidavit, Paragraph 11, which representa~ 
18 ! tion included negotiating the collective bargaining 
| 
Dp agreements which form the basis for these actions as well 
20 as representing the union before es EEOC in the Willis 
21 complaint and now has represented plaintiffs in bringing 
: 22 | the Nurse action. 
ww 23 | At the time suit was brought in Nurse it was 
24 necessary for plaintiff's counsel Shea Gould to advise 
plaintiffs on how best to enforce their rights. That 
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advice included a Abad cine on whether or not to proceed 
against the very union to which Shea Gould is general 
counsel. Although the Hecker affidavit states that the 
“decision to advise the members to proceed under the 
sewn Pay Act rathter than to proceed by a class action 
under Title VII was not desiqned to protect Local 32J, 
referring again to Paragraph ll, we find the factors 
presented here on a possible conflict of interest clearly 
raise sufficient doubt about the adequacy of representation 
to warrant intervention under Rule 24(a). 

For the sede reasons and because permissive 
intervention is clearly appropriate here as within the . 
discretion of the Court, we.grant intervention. 

All rinht, now I guess the next thing is the 
order to show cause, whe wants.to speak about that? 

MRS. LOWY: Your Honor, my name is Joan Bertin 
Lowy, and I am one of the attorneys for tens Willis. 


THE COURT: Mrs. Lowy, could you speak up a 


. 
, 


MRS. LOWY: Surely. I am sorry. 

Miss Willis' application for an injunction 

’ requiring that Shea, Gould and Local 32-J retract and — 
correct nina eeemaeien which they have circulated to members 


ay 


of the Willis class regarding proposed consent decree in 
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Willis v. Allied Maintenance Corporation. 
| Also before the Court in the order to show cause 
is an gaurieation for disqualification of Shea, Gould as 
counsel to the plaintiffs in Nurse v. Allied Maintenance 
on the ground of conflict of interest. And also before 
the Court is an application for temporary relief ohhais 
as Court's final decision on this matter. 
The facts behind this applicatian are 
vsiabiveta sanele and are undisputed. Shea, aude has 
since 1959 -- 
THE COURT: Mrs. Lowy, I think I know the facts. 
Unless you have something new to tell me -- 
MRS. LOWY: No, I have nothing new to submit. 
The problem, though, now, your Honor, is’ the notice which 
is attached to my affidavit as Exhibit F. This is the 
issue which has really forced this crisis to the point 
where it is at now, and I would like to cals your attention 
to the -- 
THE COURT: Yes, I have read that. 
MaRS. LOWY: ALl right. 
THE COURT: That is tomorrow. morning, isn't it? 
MRS. LOWY: a tomorrow at one o'clock. 


THE COURT: All right. 


MRS. LOWY: And plaintiff submits that if 


es ee ee ce a Ye re 


MLE 


HWS 

our Pr A. 75 
cmsr 15 
this is permitted to continue, if these misrepresentations 
are not retracted serious irreparable harm will result 
to plaintiffs -- 


THE COURT: All right... Who wants to talk to 


MR. FINNERAN : Your Honor, ie represent the 
plaintiffs in the Nurse action, and ary Sender here 
represents plaintiff 32-J in the Willis action. 

THE COURT: Mr. Finneran, am I correct that 
in the Nurse action you are a third party defendant, or, 
your client is? 

MR. FINNERAN: 32-J is, your Honor. 


THE COURT: Am I correct that you represent 


FINNERAN: Not in that action, your Honor. 


COURT: . Beg pardon? 

MR. FINNERAN : _ Not in that action, your Honor, 

THE COURT: Now what about .the Willis action, 
who do yau bopeesent in that, if anybody? 

MR. FINNERAN: Nobwde, your Honor. 

THE COURT: Am I correct that you are general 
counsel to 32-J, your firm? 

MR, FINNERAN: Yes, sir. 


THE COURT: Did you have anything to do with 
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any of 32-J's agreements with the plaintiffs in these 
various actions? I don't mean you personally, but your 
firm. 

MR. FINNERAN: Yes, of course. Of course, 
your Honor. Yes, we did. 

THE COURT: All right, go ahead. 

MR. FINNERAN: Notwithstanding the rendering 
_of your Honor's previous decision and cpinions, we believe 
ee the proposed request of Miss Willis’, the normal 
procedure in an order to show cause is to set it down “ 
a time and date certain. Do you want to argue it now? 

MR. FINNERAN: I would rather not, your Honor, 
but it would appear -- | 

THE. COURT: There is a TRO in it which I 
would be disrosed to grant. 

MR, FINNERAN: If your Honor disposes and 
believes that it should grant the TRO, then we believe 
that that would cause irreparable injury to our law firm, 
but more importantly, your Honor,*to the women who we 


represent. We believe as a right of free speech, and 


more importantly based upon your Honor's instructions at 


our January 27th conference, meeting, when we tried to 
outiine to his Honor explicitly why we considered the 


proposed Willis decree and consent to it to be improper, 
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I believe, and we could not secure the exact reporter's 
copy today, your Honor instructed us at that time to 
speak to our clients and explain to them why we thought 
the possibility of the Willis action would infringe upon 
their rights. 
All we are doing, your Honor, is following your 

Honor's ‘directive. 

| THE COURT: Well, I. think I was -- 


MR. FINNERAN: #£As of January 27th. 


THE COURT: Mr. Finneran, I believe I was.a ee 


bit more difficult with you than you so kindly put it. 
I think I wasn't very much disposed to hear you at all. 


MR. FINNERAN: That's correct, your Honor. 


And you toid me that I had a right to convey my thoughts 
to my clients. 

THE COURT: Yes. 

MR. FINNERAN: Which I sincerely believed that 
I had. And I don't believe that I can or should be 
restrained from conveying what I believe to be the effect 
of the Willis order in losing particular rights that my 


clients have, I don't think I should, I don't believe 


you have the authorization to restrain me from freely 
3peaking to my clients on this particular situation. 


What’ is proposed, your ‘lonor, is bizarre, you 
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unique and unusual. 

THE COURT: I know it is. And I am reluctant 
to do it because it is bieeree: On the other hand, I 
think I can restrain rn if. only as an officer of the 
Court from engaging in what I think is une “hical. 

MR. FINNERAN: Your Honor, as to that question 
J do believe anything that we have performed -- 

THE COURT: I didn't mean that in any pejurative 
sense, Mr. Finneran. We all get into situations where we 
are confronted with all kinds of imponderables, and so 
I want you to know I don't have any notion that anything 
that you are suggesting is improper, motivated by any base 
motives. I just think you are trying to do your job as 
a lawyer as best you can. 

MR. FINNERAN: That's absolutely correct, ,your 

Honor, but I think that you have a further obligation as 
to me and as to these cement: Especially with the 
mandated time period that is set forth in a decree where 
under No. 1 they have to notify you within 15 days of 

an objection and whereas, No. 2, they have to then sub- 
sequently opt out, but if you restrain me or 32-J or 
anyone from speaking to these women waa are precluding 


them from having an Opportunity to -- 


THE COURT: No, I am not : apt to do that. 
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MR. FINNERAN: Yes, your Honor, you are. 

THE COURT: No, not fron veaking with them. 

MR. FINNERAN: If your Honor will look at the 
order your Honor will see this order is so broad and 
flagrant in what it purports to do that it will prevént 
the women in any manner, shape or form from being timely 
informed as to what would be another consideration as to 
the effect of the Willis action. 
In other words, what the order purports to do, 
your Honor, is muzzle me, muzzle:‘counsel to 32-J -- 

"THE ss I get the same from the PRO, and 
I am not sure all the-words are right, but what the PRO 
would do is to prevent you from misrepresenting, and I 
would suppose that you wouldn't object to that, because 
I know you weren't going to Wistdereseht to begin with. 

MR. FINNERAN: Then there is no need for an 
order, your Honor. However, I would submit to your Honor, 
okay, that I would be most delighted if your baat would 
appoint anyone to sit next to me or review what we would 
present to our clients. 

THE COURT: Mr. Finneran, you know I can't 


do that. 


MR. FINNERAN: Well then, your Honor, what 


you are really doing then is effectively denying my right 
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of free speech. But forgetting it you see lined up here 
14 viicsioalie let's say, looking to muzzle me -- 13 people 
lined up to muzzle me. 

THE COURT: You have got one friend. 


MR. FINNERAN: Thank you. Now, who is going 


MR. ISRAGLSON: t could have had much more 
serious remedies for him. 

MR. FINNERAN: Who is going to tell the women 
what if anything the other argument is as to this proposed 
consent decree so that they can timely object? 

THE COURT: Their counsel, I would suppose. 

MR. FINNERAN: That is me. 

THE CouRT: They feel they need counsel. 

MR. FINNERAN: That is me, 


COURT: . How can you represent the union and 


MR. FINNERAN: I don't represent the union, 
because your Honor when this very question arose we 
stapped out from representing the union because we would 
anticipate there weak be a day like this. And to avoid 
a potential conflict of interest we said we cannot rep- 
resent the union, we requested that they get separate 


counsel who is here.. So we don't represent the union. 
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“ We represent the people. 
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3 Now, the system would like to stifle any 
ak presentation to the people of what we believe to he a 
5 detrimental order to the people. 
6 || THE COURT: You know, this is the thing that I 
7 am mostly concerned about. 
8 MR. FINNERAN: Your Honor, I don't mind being 
9 tied and chained, I adon‘t mind being kicked in the head. 
10 | I really don't. But I submit to your Honor that I just 
il beyond the wildest expectations can't see how this Court 
12 | : 


can prevent those people from hearing another view. 
13 THE COURT: Yes, well, I don't want to prevent 
M4 that. 


FINNERAN: Well, that's the effect of this 


M THE COURT: What I am concerned, about, Mr. 


Finneran, is I want to hear another view from a source 


which is entirely objective. 
20 Mrs. Lowy? 
al MRS. LOWY:  I£ I may respond to a couple of the 


points Mr. Finneran said, he has ignored the fact. that 


= & 


all members of the Willis class which, pursuant to your 


iicnor's approval, contains a full, fair and adequate 


this Court has ordered a form of notice to be sent to. 


SOMITEIT AN HIST COT COMET BEPORTERS TES CORTES 


20 


notice by Shea, Gould and 32-J indicating that they can 


is a hearing 


cmsr 


explanation of the Willis agreement. 
It also provides sources of information for 


any woman who misunderstands, who wants more information, 


who is confused. Those sources of information are my 


organization, or the Equal Employment Opportunity 


Commission. 


We also know that the women have been sent a 


call £hea, Gould on the phone if they want to call them 


on the phone to get information. There are plenty of 


sources of information available to these women. There 


established under our proposed consent decree’ 


———— eee 


at which any of the concerns which any of the women have 


can be resolved. 


It seems to me that the women are more than 


None of these 


adequately protected under our agreement. 


protections are present in the industry agreement. The 


women are entitled to revoke if they choose, but there 


is no hearing, there is no opt out provision, there is 


nothing of that sort. 


Not only that, Mr. Finneran insists on re- 


ferring to these wouen as his clients, and he is ignoring 


the fact that to’ay this Court had certified the class in 


the Willis action so while there was a presumption 
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that a class action existed since the filing of the 


complaint as a class action, now that presumption has 
become a certainty. 

Finally Mr. Finneran is ignoring the presence 
of the Department of Labor and Equal Employment Oppor- 
tunity Commission even if we had some interest in this, 
which we do not, we are a public law firm, the Department 
of Labor and the EEOC have been involved and have both 
“indicated that there is absolutely no foundation to the 
charges made by Mr. Finneran that the Willis degree pro- 
vides lesser terms and conditions than the industry agree-~ 
ment, or is disadvantageous in any way to the Willis 
class. 

THE COURT: Who represents the Department of 

MISS NUSSDORF: -I do, your Honor. Melanie 
Nussdorf. Although we are not a party in this case, 
at the request of the parties we made every effort to 
fankuetate settlement in both the industry case and in the 
Willis case. I believe that the settlement from the 
proposed decree in the Willis case is not substantially 
different from the industry settlement, and I believe. 
that it does not opt to abrogate rights under the col- 


lective bargaining agreement that I know the union is 
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concerned about. 

MR. FINNERNAN: Your Honor, that's the whole 
issue here. Melanie Nussdorf of the Labor Department 
believes -- 

THE couRT : Wait, please. 

Miss Nussdorf, I am not quite sure, however, 
what your position is. 

MISS NUSSDORF: My position in the context of 
“these cases? 

THE \COURT.. Yes... 

MISS NUSSDORF: The industry-wide settlement 
in its escrow agreement contains a provision that requires 
the approval of the Department of Labor. When they 
originally brought the agreement to us we were made aware 
of the Willis action. At that time we made it clear to 


all of the parties that we oould not approve an industry- 


wide settlement which | 2uld possibly deprive the women 


who work for Allied we eights which Miss Willis was 
raising on their behalf. 

They asked us to act as an honest broker, 
let's say, to facilitate a settlement to bring the neice tis 
together and reach an agreement that would not be in 
violation of the Equal Pay Act. We did so. We reached 


agreement. 
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Mr. Dannet for Allied and Miss Pinzler, Miss 
Willis and the 32-J, and I guess there are about 76 other 
Equal Pay Act cases. In that light we have helped to 
draft the Willis consent decree the presence 7t most 
settlement negotiations since November.” 

THE COURT: You were present before me a 
little while ago. What about Nurse, what do you know 


about that lawsuit? 


MISS NUSSDORF: Nurse is a private 16(b) case, 
and in the 16(b) case Miss Nurse is the named plaintiff 
and as I understand it there are a good many other women 
who have opted into the suit because there are no class 
actions under the Equal Pay Act. 

That case is part of the industry-wide sat- 


tlement, and I believe it will be settled pursuant to that 


agreement which is ready to be heard by the Court hopefully 
at the end of this month. 
| What I do know about the agreement substan- 
tively is that it brings the employer into present 
compliance with the Equal Pay Act base for payment of back 
wages and while the Department of Labor is not -- 
THE, COURT: Are you telling me what the 


defendant's position on that is now? 


MR. NUSSDORF: No, sir, I am not. The 
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Department of Labor's position is we will not approve it 
until both cages can get the approval of the Court. 

MR. FINNERAN: Your Honor, can I speak now? 

THE COURT: I interrupted Miss Lowy. 

MRS. LOWY: If I may, your Honor, Miss 
Nussdorf made a statement I think that we have some support 
for the proposition she made that the decree does not -- 
the Willis decree does not in any way undermine any 
Viki guaranteed in the collective bargaining agreement. 

We believe that this is one hundred per cent 
clear from the lanquage of the decree itself. However, 


to resolve any possible confusion over that we have today 


memorandum of understanding: 
"It is the understanding and intent of the 


undersigned parties, by their counsel, that no provision 


with the attorney for Allied executed the following 
{ 


of the proposed consent decree herein requires or authorizes 


Allied to act in derogation of any rights, privileges 
or benefits secured to its female cleaning and maintenance 


employees by the provisions of any collective bargaining 


agreement.” 


Now, that is our memorandum of understanding. 


I think that that clarifies any possible confusion, 


However, I would like to call to your Honor's attention 
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the fact that the decree does state no provision of this 
ee shall be construed so as to decrease any employee's 
wages, benefits or other form of compensation. 
| THE COURT: Read that last part again. Say that 
again. - 
MRS. LOWY: No provision of this decree shall 


be construed so as to decrease any employee's wages, 


benefits or other form of compensation. 
Our decree, cf course, is not a collective 
bargaining agreement, it does not speak to issues which 


are resolved from the collective bargaining process. 


Our decree is only the settlement of a 
lawsuit. However, if this memorandum of understanding, 
if I may hand a copy to your Honor, it will clarify 


things -- 


THE COURT: Yes, go ahead. I am not sure that 
takes care of all of Mr. Finneran's problems. 

MR. FINNERAN: You know what it does, your 
Honor? It exactly highlights that why I have to speak 
to the people. Because why would Allied and Mrs. Lowy 


come today and sign that document, and why would they try 


to muzzle me in speaking with the people unless they 


were into some sort of situation whereby the people's 


rights would be denied? 
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The real issue here is constitutional. 


THE COURT: Let's hear Mrs. Lowy and then we 


will come back to you. 

MRS. LOWY: Your Honor, I think our papers state 
clearly why we believe that Mr. Finneran is not entitled 
to speak to the members of the Willis class, 

THE COURT: I have read your papers. If you 
have something else -- 

MRS. LOWY: No, .I wauld like to hear from Mr. 
Finneran in what respects he thinks he can substantiate 
the charges in this letter which te extremely inflammatory, 
Which says, “We have called this very important meeting 
on February 18, 1976, at which time your attorneys will 
explain the differences and how the Willis consent anenern 
favors Willis and Allied at your expense." 

MR. FINNERAN : Your Honor, if I may proceed. 


THE COURT: Yes. 


MR, FINNERAN: First of ail I must get back 
to one paramount issue. Because you have been most kind 
to me in your relationship as to whether there is a 
conflict, but of course as an attorney you are vitally 
concerned about that, and I want to state to you and for 
the record that whenever there appeared to be a potential 


conflict of interest we demanded that the union bring in 
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a separate law firm because we wanted those rights par- 
ticularly represented and the peoples' rights particularly 
represented. So that's No. l. 

But; No.2; your Honor, I don't believe that 
you have a right - restrain me whether I represent the 
people or whether I don't represent the peoplé. I don't 


think you have a right to restrain me whether I am going 


to tell accurately or inaccurately the consent decree, 


because I even have the right possibly to tell -- 
THE COURT: I think I do, Mr. Finneran. 
MR. FINNERAN: Well, let me go -- 


THE COURT: And the reason I think I do is 


normally I have no right to restrain anybody from exer- 


cising his right of free speech. 


MR. FINNERNAN: That's correct, your Honor. 

THE COURT: I have the right to maintain order 

and due process, if you want to put it that way, in the 

conduct of the affairs of the officers of this Court. 
MR. FINNERAN: ‘Correct, your Honor. 
THE COURT: And if I think an officer of this 

Court, a lawyer, is engaging in unethical conduct, I think 

I have the right at least temporarily and ina full 


hearing to restrain him. My problem at the moment, Mr. 


Finnernan, is I haven't the slightest desire to restrain 
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you from any of your constitutional rights, and you 
know darned well I can't. I am very disturbed about 
the situation that you are in. It seems to me you are 
in a situation where you are arguably at least at this 
point, on both sides of the fence. 

I would like to hear a lot more about that 
than I want to hear this afternoon. On the other hand, 
it seems to me that the order which the plaintiffs have 
peoposed to me says no more than that you have got to 
do what you have got to do as a lawyer. That is that you 
don't misrepresent anything. 

MR. FINNERAN: Well, first of all I wouldn't, 
your Honor. 

THE COURT = I know that, but that doesn't 
mean I shouldn't enter the order anyway. 

MR. FINNERAN: Well, yes, it does, your Honor, 

THE COURT: As you know, Mr. Finneran, many 
times orders are entered which require people to do things 
that they are going to do anyway. But that doesn't mean 
the order shouldn't be entered. 

MR. FINNERAN: No, but, your inane sets 
a little different in this instance because of the time 
period -- 


THE COURT: Now tell me, Mr. Finneran, why 
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you think there is not a conflict here. 
MR. FINNERAN:; Because I don't represent 32-J. 
THE COURT: That is the beginning: What else? 
YOu mean that is the beginning and the end? 


MR. FINNERAN: That's the beginning. 


THE COURT: As I understand it your firm 


represents 32-J on a continuing basis and that you have 
negotiated the collective barqaining agreements which are 
enone the Court and in this particular situation where 
you have got a situation’ in which you are representing 
individual members of your union, so to speak, you have 
withdrawn as counsel for the union and retain somebody 
else. 

That doesn't seem to me, Mr. Finneran, to mean 
that you don't have a conflict. It seems to me you do. 

MR. FINNERAN: Let me back in the other way, 
your Honor, because what you are doing is you are backing 
me inte a corner and pushing me out the window, 

Now let me qo to the other side of the room 
where maybe I am at the door. First or @ll, let's look 
at the order. Let's leave Finneran and Shea, Gould out 
in the first instance. If you look at the order, it is 
hereby ordered that the pending hearing and determination 


of this matter, defendant Local 32-J and its general 
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counsel Shea, Gould and all attorneys associated therewith, 
their agents, employees and all persons in active concert, 
participation with them are restrained from exerting 
pressure or influence of any kind or any manner either in 
writing or orally upon members of the Willis class in an 
effort to persuade or coerce or mislead them into opposing 
the Willis proposed consent decree currently pending 

before the Count restrained from characterizing said 
proposed decree in any fashion so as to misrepresent to 


the members, and so forth, now in other words the whole 


world is restrained -- 


THE COURT: No, the whole world isn't restrained. 


MR. FINNEKAN: [continuing] -- from speaking | 


to the ucienaie., 

THE COURT: I take it that defendant Local 32-J 
is put into the preamble of the ordering clause because 
the letter, under the letterhead of Local 32-J, says, 

“Our counsel will talk to you." 

MR. FINNERAN: It says, “Your counsel 
talk to you. Your attorneys.” We. 

THE COURT: Yes. 

MR. FINNERAN: Not their counsel, me. 

THE COURT: I don't know, maybe Local 


ought not to be restrained. Maybe just you ought 


emsr 
restrained. 
sai FINNERAN: I think, your Honor, in the first 
instance, and I think the gentleman to speak here as 
their counsel, that is a very serious question, and I 


think he should speak on that question. 


THE COURT: It seems to me, Mr. Finn2ran, 


we are facing a different situation from what we were 


facing an hour ago. There’ is .now a class I take it all 
‘of the plaintiffs in the Nurse action are members of the 
class, they have their class representatives, if they 
don't like the class they can consult their own counsel. 
I don't think they need any help on this from Local 


32-3, either from you or from the local. I think they have 


got to decide who they want to talk to. 
MR. FPINNERAN: But maybe your Honor might be 


wrong. That's the risk that we face here. 


THE COURT: Yes, I know well that is the risk 
that all of us face. 
MR. FINNERAN: And we have fifteen days to 
decide it within, your Honor. 
THE COURT: Everybody is likely to do the wrong 


thing. Even judges do the wrong thing. 


MR. FINNERAN: That's correct, your Honor. 


That is why in fifteen days if -hey don't have an 
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eatin to find out, the; are dead. And items that 
they have striven for -- 

THE COURT: No, you know as well as I do -- 

MR. FINNERAN: (continuing) -~ for years 
will be denied them. 

THE COURT: You know as well as I do, Mr. 
Finneran, that if it turns out that the 15 days isn't 
going to give these people enough time somebody can come 
‘to me and say they need some more time. Nothing is so 
urgent that it has got to be done in fifteen days. 

Yes? 

MR. SCHOLER: My name is Scholer,your Honor. 
My firm represents 32-J in both of these cases, and as 


you know, a meeting is scheduled for one o'clock tomorrow. 


I really don't know what ‘to do about the holding of this .- 


meeting insofar as it affects 32-J, 

As I read this temporary restraining order I 
don't know just what we are supposed to do and what we 
are not supposed to do. We are supposed to retract and 
correct in a manner to be approved by the Court mis- 
information. I don't understand it. 

THE COURT: I think Mr. Scholer, you ought to 
start first of all on the notion that there a a class. 


MR. SCHOLER: All right. 


’ 
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\ THE COURT: And the class is represented by 
3 || certain people. 

| 

| 


SCHOLER 


MR. The class is also represented 


to a certain extent by 32-J, they are their bargaining 


= cceamnniseitesitiiensiansmmnnanananin 


agent. 


THE COURT: The class is? The class is rep- 


resented by 32-J? 


y | MR. SCHOLER: They are entitled to be informed. 


I don't chink the class is rep- 


THE COURT: 


resented by 32-J. 


| MR. SCHOLER: No, but I think they are en- 


titled to be informed by a union official. 


o THE COURT: I am not sure that is right. | 
15 ! The class is something that the Court has created, Mr. | 
16 | Scholer. It is an artificial being. The people in the | 
W | class have every right to be fully informed, but on the | 
18 other hand I think their first source of information should | 
19 | be the class representatives. 

‘20 | As you know, both of you know, Courts have 


issued orders restraining counsel from getting in touch 


: 22 with class members. At least at the outset. Not for 


reasons which you gentlemen have in mind, but for reasons” 


which are, I quess we would all agree, are totally {m= 


2 | proper. And I am not imparting those reasons to you. 
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T.am very concerned, Mr. Scholer and Mr. Finneran,, about 
the fact, especially given the fact of a class that’ 
lawyers should approach these people, I don't mean in 
an improper way in terms of what is going to be said, 
but lawyers who are very close to the situation on both 
sides of the fence, and I am just disturbed about it. 
I recognize in the Nurse lawsuit you are 
| can't put 


counsel and Mr. Finnerman is not. But that 


aside the basic facts that Mr. Finnerman's law firm has 


if there 


represented 32-J, continues to represent them, 
is a continuing relationship. 


MR. SCHOLER: I am addressing myself now 


to anything that Mr. Bauman, the president of the union 
might want to. say to his members. 
THE COURT: Also to get to that point I ama 


little disturbed at the notion that the members of the 


class, and I am ene about members of: the union 
now, I am talking about members of the class, maybe it 

is identical, but anyway because the members of the union 
are going to be subjected to a a dissertation by Mr. 


Bauman, I am bothered. 


Yes? Somebody over heic? 


MR. FINNERAN: May I continue, your Honor? 


Because I started it, let me continue. 
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THE COURT: ~All right. 

MR. FINNERAN : © I don't believe that your Honor 
can order 32-3, or as this order purports to say, the 
world of the women, the world of the women, people they 
would look to, to say what does this mean and what daes 
that mean. Don't forget the minority, a lot of them are 
foreign born, they look to find out what does it mean, 

I want to know. Now, I don't believe -- 

THE COURT: Well, that is a persuasive argument, 
Mr. Finneran. 

MRS. LOWY: Your Honor, ‘may. i> > 


MR. FINNERAN: Your Honor, please let me 


THE COURT: I am not interrupting you, I am 
just commenting. 

MR, FINNERAN: Therefore that's what the order 
purports to order, and I don't believe in any stretch of 
the legal imagination that a Court could or should or 
would want ere in an omnibus deprivation of the 
rights cf’ these people of knowing in the short period of 
time. What's wrong with knowledge? What's wrong with 


knowing? 


| 


By the way, your Honor, what's wrong with another 


view? And possibly, your Honor, possibly, your Honor, 
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there might be some credence and we believe there is 
substantial credence that the order posed in Willis does 
in fact deny rights for these people they sweated blood 
for for many, many years. That's No. l. 

THE COURT; Well, all right, I gather that that 
may be a possibility. I had not understood that it was 
likely to happen that way. Go ahead. 

MR. FINNERAN: That's correct, your Honor. 
‘They are going to lose the right to extra pay which we 
struqgled for for years. This is another view, your 
Honor, and that's what we are trying to portray to you. 

THE COURT: Let's not iiss heat now, Mr. 


Finneran. Either I have been misled or I have a different 


view of what is happening than you do. I would like to 


hear from Mrs. Lowy, then I would like to take a very 
short recess. 

MRS. LOWY: Thank you, your Honor. 

First of all I think that the Court clearly 
has authority under Rule 23 to control communications 
between -- 

THE COURT’: IT have no doubt about that. 


MRS. LOWY: {continuing} -~- between adverse 


parties. 


THE COURT: I think it needs to be. 
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MRS. LOWY: That's correct, your Honor. This 
is patently, this notice, a communication between adverse 
parties. The union has an axe to grind here. I believe 
that that axe is that they are angry because we have not 
resolved the claims against them. 

THE COURT: I am well aware of that. 

MRS. LOWY : I am almost speechless trying to 
respond to Mr. Finneran's statement that members of the 
Willis ates: will lose Peer by virtue of this set- 
tlement. 

THE COURT: Let's not get into that now. 

MRS. LOWY: I think, in other words, that all 
of the charges made by Mr. Finneran are baseless. That 
the letter is baseless, and that the women must be 
protected from being misled and coerced. 

THE COURT: All right, thank you very much, 
Mrs. Lowy. 

Is there anybody else that wants to say anything? 
All right, let's take about five minutes. 

[Recess.] 

THE COURT: Mr. Finneran, this is the kind 
of a problem I don't particularly like to deal with, 
because it deals with not parties, but it deals to a 


- 


certain extent with lawyers. It seems to me, Mr. Finneran, 
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I take it these things are so that your firm has rep- 
resented Local 32-3 as general counsel, that your firm 


has negotiated on behalf of 32-J the collective bargaining 


agreements which are the basis of these suits, and that 
your firm represented the union before the EEOC in the 
Willis matter, and frankly, these things lead me to 
conclude just this, that you should now be representing 
the plaintiffs in the Nurse case. 

| Now, what I am disposed to do is this, and 
then you tell me if you have got something else that 

you want to suggest, of course the plaintiffs in the 
Nurse case are entitled to find out what their position 
is . My problem is I am not sure that they ought to get 
a statement of their position or view frankly from your” 
firm. So what I am disposed to do is grant the plaintiff's 
application in-the order to show cause. I will leave 


out the reference in the TRO to defendant Local 32 and 


just make it applicable to Shea, Gould. 

As to your firm's position in this matter, I 
will be glad to give you a further hearing on the question 
of whether or not I ought to disqualify you, but I think 
we have got to do that tomorrow morning. If you have 
got something more to say than you have said to me so far. 


MR. FINNERAN: Well, I was going to say to 
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your Honor I would like to appeal it tomorrow morning. 

THE COURT: I beg your pardon? 

MR. FINNERAN: I was going to say to your 
Honor I would like to appeal your proposed granting of 
the TRO tomorrow morning. However ~~ 
| THE. COURT: Not to me, you mean. You don't 
mean appeal to me. 

‘MR. FINNERAN: Appeal to the Second Circuit. 
HOwever, I think your Honor acts with prudence by having 
another hearing tomorrow as long as the people have a 
right to hear another view. I don't believe myself to be 
"so magical -- 
THE COURT: Look, Mr. Finneran, as I have 


said, I think they have a right to hear not only another 


view, but all kinds of views. My problem 


MR. FINNERAN: Maybe even mine. 

THE COURT: No, that is not the 
concerned about. 

MR. FINNERAN: Okay, but maybe even mine 
subject to tomorrow's hearing, because I might convince 
your Honor at tomorrow's hearing that notwithstanding 
what he has heard today that it would be just and proper 
and equitable if the people heard what I thought. And 


the people decide what they do tnereafter. 
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Your Honor, don't ferqet one thing, where does 
corrosion in this area flow from? It can only flow from 
an ally. 


THE COURT: From who? 


‘MR. FINNERAN: An ally. An employer as to 
an employee. 


THE COURT: I don't understand you. You mean 


Allied? 

| MR. FINNERAN: Allied, the defendant here. 

Why would Allied be seeking to tie me up, shut me up, 

lock me up and prevent me from talking to my clients? 

Why would they want to do that? Why would Allied be here, 


why would Mr. Schanzer call my firm -- call a partner 


in my firm, call 32-3 and say, if you propose to talk to 
the people on Wednesday we are going down to the Court 


on Tuesday to muzzle you? 


THE COURT: Well, Mr. Finneran, I don't get 


that notion about that at this point. 
MR. FINNERAN: That's what happens, your Honor. 
THE COURT: Maybe I am misinformed. 
MR. FINNERAN: I think your Honor, you are. 
THE COURT: I hear from the Department of 


Labor that they have examined the Willis proposal and 


they think well of it. 
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MR. FINNERAN: We think it's poor. 

THE. COURT: I have examined the Nurse proposal, 
what little I know about it, I understand the Department 
of Labor has and isn't willing to take a position 
obviously at this point. On the face of what I see so 
far, and I am not sure this is relevant to this proceeding, 
but I am not sure it isn't, but it seems to me that one 
can reasonably contend that in Willis they are doing better 
than they may do in Nurse. I think perhaps people can 
reasonably contend the other way. "But that isn't my 
problem, Mr. Finneran. My problem is, and I believe this 
to be the question before the house, whether it is ap- 
propriate for Shea, Gould, whom I regard as an absolutely 
honorable organization, but nevertheless under all the 
circumstances I at the moment am persuaded it is not 
appropriate for Shea, Gcv..d to be in the picture tomorrow 
at this meeting. 

MR. FINNERAN: We will have the hearing on that 
tomorrow, your Honor. 

THE COURT: If you have got something more to 
tell me, yes. 


MR. FINNERAN: Oh, I will have a lot more to 


THE COURT: All right, then I expect you to 
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tell me a lot more than I have heard today tomorrow 
morning . 

MR. FINNERAN: Yes. Because your Honor, dont 
forget I am acting with some _— in that I gas told 
about this hearing later than one o'clock. 

THE COURT: I understand that, Mr. Finneran. 

MR. FINNERAN: Thank you, your Honor. 

THE COURT: For goodness sakes, I understand 
that you are under extreme time pressure right now. 


All of us are. 


MR. FINNERAN: Thank you,your Honor. 


THE COURT: On the other hand, Mr. Finneran, 
I have a certain amount of sympathy for you, but this 
meeting was called by your client. 

MR. FINNERAN: Don't sympathize for me, 


your Honor. I will stand or fall as I am," The only 


concern I have, and I think the only concern that you 


and I have, is what is the real issue and what are the 
facts, and is there another view to be presented to the 
women. | 

THE COURT: All right, well, what I am going 
to do right now -- 

MR. DICKER: Your Honor, may I be heard before 


you make up your mind concerning the relief against 32-J? 
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My name is Marvin Dicker, I am with the firm of Proskower, 
Rose, Goetz & Mendelsohn. Ww act as general counsel to 

the Realty Advisory Board. We also represent numerous 
defendants, an employer, an owner and managing agent, 
defendants in this case. 

Your Honor, I have no objection to other views 
of the Willis decree which was wipaselebicl to us for our 
signature, nor do I have any objection to other views 
concerning the industry-wide settlement that was negotiated 
with Local 32-J and which has been submitted to the 
Department of Labor, for approval. 

However, you have to understand that in the 


collective bargaining Local 32-J has a peculiar relation- 


ship with its members. ’ For the most part we are talking 


about women who are cleaning women, who are not ae 
ticated, who are people who work at night for the most 
part, and for many, many years have worked at night and 
do not understand all of the nuances of particular kinds 
of an agreement, and this is a very complicated agreement. 
Both of them are. 

These people look to their union and union 
counsel both, pik daa separately, for advice, for 
counsel as to what they should or should not do do. 


Now your Honor, a letter went out from Local 
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32-J signed by Mr. Bauman, the president and business 
manager, making certain representations stating that the 
consent decree in Willis would provide less in terms 

and conditions than the agreement we negotiated for you, 


it will take away some of the conditions you have enjoyed 


for years. 

Now, if 32-J -- 

THE COURT: Who sent that letter out? 

MR. DICKER: Mr. Bauman, it is attached to the 
moving papers of Exhibit F. 

THE COURT: That's the last letter. 

MR. DICKER: Yes, sir. 


COURT: The letter that we are talking 
DICKER: The letter that we are talking 


Your Honor, this kind of a letter and that kind 
of statement made by Mr. Bauman or any other union 
official is going to, I think, misrepresent the agreement. 
Now, I have no objection to Mr. Bauman getting up at a 
meeting and saying, I don't think you ought to sign the 
agreement because it's not a good agreement, we don't 
like 4% That's free speech. He has the right to express 


his cpinion. But when he misrepresents the agreement and 
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tells these people they are going to. lose rights wnen not 
only in my view of the cenmaeannt initially it did not 
deprive them of any rights they had in the collective -- 
THE COURT: Well, what are yo. saying, tha* 
we should not have the meeting tomorrow? 
MR. DICKER: Your Honor, if there is going in 
be a meeting tomorrow there ought to be some way of 
the Court insuring that misrepresentations like this are 
not made. 
THE COURT: Well, I don't quite know how to do 
that, Mr. Dicker. I am not particularly happy about 
the notion that there is going to be a meeting tomorrow 
afternoon particularly in view of the fact that this 
letter says that counsel would explain. everything to you, 
and, as you know, as I have indicated I think as clearly 
as I can this afternoon, I have questions in my mind about 
the propriety of present counsel representing them. But 
I am not quite sure what I can do about the poner 
Certainly any member of the class can go to 
anybody he or she site sient give him or her good advice. 


I don't think. I can shut off the union from talking to them. 


I am disturbed about the notion that the union has called 


this meeting and that it is under the auspices that it is 


being conducted, but I am really curious and puzzled 
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as to what I can do about the meeting. 

I am proposing, as I think I have indicated, 
to enter this order to leave out defendant Local 32-J. 

MR. DICKER: But if you leave in Local 32-J, 
defendant Local 32-J -- 

THE COURT: I am going to leave them out. 

MR. DICKER: If you leave them in, your Honor, 
they are not enjoined from having the meeting, they are 
just enjoined from exerting pressure, influence -- all 
right, but with respect to 2, from characterizing -- 

THE COURT: 2 and 3 I have no problem witt.. 

I would be willing to leave se acinne Local 32-J into the 
preamble if Paragraph 1 were limited in some way. I think 
you have come right to the point that bothers me about 

the proposed order, Mr. Dicker. Under 1 they are 
restrained from exerting pressure or influence of any 

kind in an effort to persuade. Up to that point I am 
troubled. Coerce or mislead I have no problem with. 
Nobody wants to mislead, I know Mr. Finneran doesn't want 
to mislead them. 

MR.°* FINNERAN: And would not, your Honor. 

Your Honor, by the way, this is the employer representative, 
the REalty Advisory Board who petitioned this Court to 


deny the union that represents the people the right to 
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speak to them. 


THE COURT: Now, Mr. Finneran, whom he 


represents --~ 


MR. DICKER: Your Honor, I am not ~-- 
THE COURT: I would like to get this order 


in qood shape. He has made a suqgestion which has bothered 


me. I am willing to leave defendant Local 32+J in there, 
but I am not willing to leave it in the way the order 
stands. 

Mrs. Lowy, do you have any suggestion? 


MRS. LOWY: Your Honor, we certainly would be 


willing to consider any suggestion from the Court that 


would make it easier, because we believe very strongly 


that Local 32-J cannot Les used as a mechanism by which 


Shea, Gould can perpetuate the same kind of material that 
is perpetuated in this letter. Now, Shea, Gould and 


Local 32-J -- 


THE COURT: Well, let me try out a couple words 


MRS. LOWY: We can take out the "to persuade.” 
THE COURT? No, let me try this. I am not 
sure this does it, but this is the way my mind is working. 


Let's look at Clause 1, “restrain from." You see where 


I am? 
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Look at Clavce 1, “restrained from exerting improper 
pressure." ‘That may qeh us into all kinds of lawsuits as 
to caine it is improper. How about a reference to 
my order on the class action in the order? In light of 
the class Cc ertification. 

MR. SCHOLER: Why don't we just restrain them 
from misleading in proposing the Willis proposal? 

MRS. LOWY: Your Honor, may I also suggest 


that we have a Court Reporter present at the meeting 


tomorrow? That's some way in which we can have some -~ 


a Court Reporter present tomorrow, or a marshal or 
something of, that sort, sO that we can be sure ~~ 

THE COURT: Well, I am not going to == — 

could get one if you want one. That is up to you. 
I uon't think I have the power to direct.a Court Reporter 
to attend the meeting. You can hire a Court Reporter. 

MRS. LOWY: As long as we have of course 
permission to have that. 

THE COURT: Oh, yes, of course. How about 
deinq it this way, how about after the figure 1, "re- 
strained from pee pressure” let's take out “influence 
of any kind." I think the union has got a right to talk 
to these people and try to influence them to go one | 


way or another. 
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MRS. LOWY: Even though they are an adverse 
party, your HOnor? 

THE COURT: Then go out to the word "manner," 
in other words, it would read, "restrain from exerting 
pressure either in writing or orally upon members of the 
proposed Willis" -- no, let's take out "proposed." 


“of the Willis class in an effort to persuade." Now, 


take out “persuade Fight there." “in an effort to coerce," 


We take out "persuasion." 
Mr. Finneran impresses me when he says he has 


qot.a right,.to talk to iheaiditas or at least the union does. 
So what I would do is enter an order which says, “restrained 
from exerting pressure either in writing or orally upon 
members of the Willis class in an effort to coerce or 
mislead them into opposing the Willis proposed consent 
decree currently pending before the Court," and so on, 
and leave it 

Mr. Finneran, I am sure this doesn't make you 
happy, but at least it cuts down a little bit. 

MR. FINNERAN: — Honor, I hate to say this, 
but I really am internally crying. It's bizarre. 
crazy. It's insane. I just can't for the life of me 
understand it. And it's the first time that I have seen 


an employer to restrain counsel or a union from telling 
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2 people what they think. 
3 1 THE COURT: All right. Well, you know the basis 
om i 
ad | for my thinking. 
R) MR. FINNERAN: I know your basis as to me and 
6 | that I think we can have a hearing on and have an appeal 
7 on. 
8 | THE COURT: All right. We will talk about 
| 
a 9 that tomorrow morning. 
| 
10 MR. FINNERAN: Yes, your Honor. And, your 
3) | Honor, maybe what might be a good suaseation.it I may 
12 render it to your Honor, a are very important issues 
% | raised as to our firm and as to our relationship. I 
4 | think probably ‘aie aici like to introduce evidence and 
IS what-have-you in the matter. 
& 16 THE COURT: You don't have much time before 
7 ' one o'clock tomorrow. 
18 | MR. FINNERAN: Well, I know that. 
19 THE COURT: We will do what we can. 
“20 | MR. FINNERAN: All right,your Honor. What I 
21 | was going to suggest is maybe you aa journ nie hearing 
| before one o'clock tomorrow, possibly extend -- 
} THE COURT: Well, let's get started tomorrow 
2A and see where we qo. 
| 
| 
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Gisadvantage, your Honor. 

THE COURT: You are proposing that we saan 
the meeting ecsaieaeenmi - 

MR. FINNERAN: No, no, adjourn my hearing 
tomorrow. I am restrained, you tied me up,. you bound’ and 
gagged me. I am restrained. Why don't we have my 


hearing in some semblance of reasonable time? 


THE COURT: Yes, I understand, Mr. Finneran, 


that you are under the gun very much here. 

MR. FINNERAN: Yes, your donor. 

THE COURT: Let's plan to meet at. ten o'clock 
tomorrow morning and we will see where we go from there. 
I am certainly not disposed to require you to proceed 
when you are totally unprepared. It seems to me, however, 
the question is a fairly simple one and we ought to be 
able to deal with it tomorrow morning. Let's try to do 
it. Tf we can't, we can't. All right. 

MRS. LOWY: Your Honor, may we deem service 
complete upon the relevant parties all of whom have 
appeared today, and service on the other parties to 
the Nurse action to be made by mail? 

THE COURT: Well, Mr.Finneran, have you been 
served? 


FINNERAN: I was served down the hall with 
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the papers. 

THE COURT: Mr. Scholer, have you been served? 

MR. SCHOLER: I have received a copy of the 
meeting: papers which now you have corrected 

THE COURT: There is nothing else to serve, 
Mrs. Lowy, is there? Mr. Finneran and Mr. Scholer have 
all the papers. 

MRS. LOWY: Yes, they have all the papers. 
I wanted this to be deemed aici -- 

THE COURT: Yes, I think they are willing to 


accept that. I just want to be sure I have got everything. 


MRS. LOWY: Yes, they have everything. 


THE, COURT: Is there anybody else who has not 
been served? All right, we will make the return date on 
this order to show cause to the ext:nt it hasn't been 
dealt with en 18th, tomorrow, at ten a.m. in this 
courtroom, which is 705. 

MR. SCHOLER: Your Honor, will you please note 
our intention to, so far as 32-J, to appeal from the 
order which you have just entered? 

THE COURT: Yes, indeed. I take it the Reporter 
has that on the record. 

MR. SCHOLER: Do we ask for a stay here, or -- 


THE COURT: You can ask me for a stay. I 
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think you can. = will not -~ 

MR. SCHOLER: You refuse a stay. 

THE COURT: Yes. 

MR. FINNERAN: I think if you are not going 
to stay, your Honor, I think the rules require a certi- 
fication of your order. The reason why no stay, and 
then ask for certification up... 


MRS. LOWY: There is no certification up 


THE COURT: I am not sure we —e it. However, 
Mrs. Lowy, will you look this up, and if I need certifica- 
tion will you give it to me in the morning. 

MRS. LOWY: Your HOnor, a temporary restraining 
order is not fa eae ies order. 

MR, FINNERAN: We looked it up, and it is. 

MRS. LOWY: Would you cite your case? 

THE COURT: Mrs. Pinzler, Mrs. Lowy, will you 
look it up and let me know in the morning? 

Now, Mrs. Lowy, I am saying that service on 
attorneys for the parties on or before 6:30 p.m. on the 
l7th day of February, what about the others that you have 
not served yet? 

MRS. LOWY: If you would put in that by 


mail, then we could serve all of the other parties by 
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mail, I don't believe that any of the other parties who 
are present in court have an interest in this matter. 
The attorneys presently appearing before you are the 


interested parties. 


Your Honor, can you give us until seven o'clock 


to get to the post office with service by mail? 
THE COURT: All right.. I will give you until 
7230. 4£ you Jike. 


MRS. LOWY: Fine. Thank you. 


THE COURT: All right, Mr. Finneran, I will 


see you at ten o'clock tomorrow morning. 
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DARLENE K. WILLIS, Individually and 
on behalf of all others similarly 
situated, 
Plaintiff, ; 43 Civ. 335 


-vs- : 74 Civ. 4889 


ALLIED MAINTENANCE CORPORATION, 


Nefendants. 
a a ca a nl peel x 
MARIA NURSE, et al., 

Plaintiffs, 
DARLENE K. WILLIS, individually and 
on behalf of all others similarly 


Situated, 


Proposed plaintiff 
Intervenor, 


ALLIED MAINTENANCE CORPORATION, 


Nefendants. 


HON. CHARLES E. STEWART, JR. 
District Judge. 


New York, N. Y. 
February 18, 1976 ~- 10:00 a.m. 
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A pp €@arane¢ees 

For Plaintiff and Proposed Plaintiff Intervenor: 
JOAN BERTIN LOWY, ESO., 

ISABELLE. KATZ PINZLER, ESQ. 4 

ROBERT P. ROBERTS, ESO. , 

DIANA GREENE, ESO., 

For Defendant Bank of America: 

MARGARET Du. B. AVERY, ESOQ., 


For Allied Maintenance Corporation: 


EMANUEL DANNET, ESO. 


MARVIN DICKER, ESO.» 
Attorney for Defendant The Realty Advisory 
Board On Labor Relations and for certain 
other defendants in the Nurse case, 


MUDGE, ROSE, GUTHRIE & ALEXANDER , ESOS, 
Attorneys for Chemical Bank in the Nurse case; 
By: DOUGLAS DANZIG, ESQ., of counsel. 


MELANIE NUSSDOFF, SOs, 
Attorney for the United States Department of Labor. 


HAROLD’ G. ISRAELSON, ESO., 
Attorney tor Defendant Local 32-B Service Employees 
Inernational Union AFL-CIO. 


ROBERT SCHANZER, ESO., 
Attorney for Defendant Allied Maintenance. 


WILLIAM.C. PINNERAN, JR., ESO. and 

SHEA, GOULD, CLIMENKO, KRAMER: & CASEY, ESOS... 
Attorneys ‘for Plaimevee Nurse: 

By: MILTON, GOULD, BSuU. and 
WILLIAM C. FINNERAN, JR., ESQO., of counsel. 
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THE COURT: All right, counsel. 


MR. GOULD: If your Honor please, we have 


reached a stipulation. Do you want to state it to the 
Court? 

MRS. LOWY: Yes, I would like to. 

MR. GOULD: Go ahead. 

MRS. LOWY: Your Honor, for the past two hours 
or so we have been discussing all the problems raised in 
the present motion, and we have reached an understanding | 
with the eae wet I will state. 

No.l, Shea, Gould and Local 32-J hereby with- 
draw objections. to the Willis settlement and so state for 
the record, and also state for the record that we have 
no -- 

THE COURT: What case is this in? 


MRS. LOWY: In Willis, your Honor. 


THRE COURT: Very well. 


MRS. LOWY: And also state for the record that 


they have no other oljection and that no objection will 
be raised in the future. 

No. 2, the union meeting scheduled for one p.m. 
today will proceed, with the presence of a Court Reporter, 


and Local 32-J will advise its members that it approves the 


Willis settlement. 
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THE COURT: Say that aqain, please. 

MRS. LOWY: The union meeting will proceed 
today, and the union officials will advise their members 
that they approve the Willis settlement, 

MR, GOULD: There is no objection. They approve 
it, they have no objection, and.they have no criticism. 

THE COURT: Aid FIaGHe. 

MRS. LOWY: No. 3, a. correction of the previous 
letter dated February 11, 1976, which was sent by Local’ ° 
32-3 to the Willis class will be mailed to class members 
in a manner and torm approved by counsel for the clas 


and by the Court. 


MR. GOULD: On that point, your Honor, I think 


we should add something. 

THE COURT: ee, Gould -- 

Are you finished, Miss Lowy? 

MRS. LOWY: No, your Honor. 

THE COURT: All riqht, let us hear the rest of 
it and then we will come back to you. 

MPS. LOWY: No. 4, Local 32-J and Shea, Gould 
will secure the withdrawal of objections which were 
previously obtained by Local 32-J and will deliver copies 
of said withdrawals tc counsel for the Willis class and 


to the Court by Monday, February 23,1976. 
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No. 5, all future communications concerning 
the subject matter of this litigation between the attorneys 
or parties to class members will be subject to prior 


Court approval. 


THE COURT: Ke, ‘Gowled, 


MR, GOULD: That is not the end, your Honor. 
MRS. LOWY: We have more. 


THE COURT? -Abkloright. 


MRS. LOWY: No. 6, the Court will supervise 
conduct of attorneys to insure that all rights are pro- 
tected and that no abuses occur. 

And the last point, No. 7, the present motion 
will be withdrawn without prejudice but can be reinstated 
at any time on telephone notice. 

Vie COURT? ALL. right. 

MR. GOULD: The only comments I have to make, 
your llonor, with respect to the so-called correction of 
the communication that was addressed to the membership 


of Local 32-3, it will be in the form or it will state 


what the facts are, that the objections that were expressed | 
or were referred to are entirely removed by the stipulation | 
that was entered into on February 18, 1976 which in the 


opinion of counsel make the two things consonant so that 


there isn't any objection to it. 
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I think that is the only comment I have to make 
on that; otherwise we accept the stipulation. 

THE’ COURT: Miss Lowy, would you read to me 
No. 7 again, please? 

\ MRS. LOWY: No. 7, the motion to be withdrawn 
without prejudice, and it can he reinstated at any time on 
telephone notice. 

THE COURT: Do you accept. that? 

HRS. LOWY: Your Honor, we believe that -- 

THE. COURT: Miss Lowy, if it would help you 
any, I do not think you are retreating from your obliga- 
tions to accept that proposal. I have confidence in the 
counsel who are dealing on this matter. 1 do not think 
that the question will come up again, unless there has 
been an entirely different see wt circumstances. I am 
not urging it upon you.’ Apparently you have accepted it, 
and 1 = it that is your view, is that right? 

You accept that? 

MRS. LOWY: Reluctantly, your Honor. 

THE COURT: What? 

MRS. LOWY: Reluctantly. 

THe COURT: But you accep € it... Well, re~. 
luctantly or not, it is either "Yes" or “No” at this point; 


you accept it? 


SOUTHERN DE) TCE COURD REPORTERS, US COURTHOUSE 


SUPP. A. 123 


63 

MR. GOULD: Well, we all accept it or we go 

-back and talk ‘again. 

THE COURT: You accept it? 

MRS. LOWY's I accepe, 

THE COURT: I think this is a good solution 
to a very difficult problem. 

I think, Mr. Gould, that your firm has gotten 
itself, as happens to all of us, ina difficult position. 
I think in terms of the future of this lawsuit you know 
my feelings. I think your efforts and Mr. Finneran's 
efforts to work out this problem are commendable. I am 


encouraged to think from time to time that this job is 


not so bad because I have good lawyers working for me who 


try to do the right thing. 


he zeal: that a lawyer has for his client's 


interest is, of course, important. I think it is important 


also that a lawyer recognize that there comes a time 
when, frankly, he is on both sides of the fence -- not 
because of his zeal but just because of circumstances. 

I am.encouraged in my view that this is a good 
job, because it is 23 good job, since I have good lawyers 
who are willing to stand up and tell me what they think. 

I commend all of. you. 


MR. GOULD: Thank you very much, sir. 
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MR. ISRAELSON: Your Honor, I would like to 


say something. 


THE COURT: Yes? 


MR. ISRAELSON: Harold Israelson, on behalf of 


the International Union. I have been involved in the 
attempted mediation of possible settlement of problems 
which have existed between the employer and the union. 

The problems have been very, very difficult, but we have 

I think we could not have solved them without 


solved them. 


your understanding and patience, as always, and I want 


to thank you for all the help that you have given us 
because the parties have to work toyether and live together, 
not only in the immediate future but for the awe. nee 

ahead. The only way that they can exist is by mutual 
understanding between them. For that reason no lawsuit 
and no determination by a Court would solve the problems. 
The problems have to be solved by the parties themseives, 
and to the extent that you have helped us, thank you very 


much. 


THE COURT: All raght. 


Ne. Could, this is a difficult thing for me to 


say. I appreciate everything you have done, Mr. Gould, 


and I think it is qoing toc be difficult for your firm to 


be in the picture from here on in. 
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MR. GOULD: If your Honor please, we have 

considered all aspects of this very carefully, and we 
are satisfied that what we have done is right. 


THE COURT: I have no doubt about that. I am 


thinking of the future. 


MR. GOULD: I do not think your Honor has 
heard all the history in this matter, but you may be 
assured that we will solve any problems we have. 

THE COURT: There are two notions, and I have > 
had to deal with these myself -- one is the fact and the 
other is the appearance. 


MR. GOULD: The appearance was created after 


THE ‘COURT: I have had to bis with this 
myself, and I have excused myself from a case in which 
I thought the fact did not justify it but the appearance 
was there. 

Mr. Gould, I really have difficulty seeing 
how your firm can continue in this case. 

MR. GOULD: Well, that is a matter we will 
have to solve, your Honor. ‘That is a professional problem. | 
{ have had almost nothing to do.with this. 

THE COURT: Mr. Gould, I do not think it is 


a problem you have to solve. ‘This is my view. 
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MR. GOULD: I appreciate your Honor's views, 
and I respect your ilonor's views, and yet your Honor must 
recoaqnize that in matters of professional conduct we have 
to make our own decisions and face the consequences. for 
them. 
Tile COURT: Yes. 
MR. GOULD: 1 take what your Honor says with 
all respect, and yet I must tell the Court in solving 
this problem it wi e solved by the senior partners in. 
my firm with a very careful apprehension of what is 
involved. 
Tk COURT: I know that is the case, Mr. Gould. 


I just wanted to let you know what 1 think about this. 


I think you have a difficult problem -- one that you did 


not bring on yourself deliberately, but one that was 
thrust wpon you. 

I do not see a way out. I do not at this 
point see a way out. 

MR, GOULD: I do not know whether thera is a 
way out or not, and yet, with all respect te the Court, 
this is something we have to settle ourselves. 

THE COURT? All rronc. 

MR. GOULD: I will, of course, mention in any 


conversations {i have on the point what your Honor thinks 
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about it. 

THE COURT: 

MR. GOULD: I will also tell them what I think 
about it. I do not know that it is appropriate for me 
right now to say that. 

THE COURT: Oh, of course. 

MR. GOULD: There is a mystery about this case. 

THE COURT: I have a view, you have a view. 
My view I do not think will change but there it is. 

MR. GOULD: And your Honor knows me -- I don't 
change my mind too often either. 

THE COURT: All right, counsel, thank you. 

MR. GOULD: Thank you. 

DANNET: Thank you, your Honor. 


{Hearing closed. ]} 
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{Portions of transcript of proceedings, March 5, . 
12, 1976, whith were omitted from Appellants' SUPP. A 128 


Appendix,appear at Supp. A. 128-i54.] 


Log barf . Raumann-direct 
Mn. Sod IT would say until about 5:00 o'clock, 
your Honor, af that GS all rraht with you. 
THE OORT: iat, PS Ah riche. wd * willing 
te ain A Lhe Tat AF vow weirs 
Mit. Senos Thank vou, vour Honor. Loete 


see how 


haumann rosnries .) 
For planning murnees,, Mr. Shelton, 
if we plan to- work until 5215, and then 
me acdlrvoewrn: 
VOry qood, vour | HWoOnoerTs 
COURT: «bets, keep, that hour of 5:25 In mind. 
(Oo a point where you think it is appropriate 
to “bop will vou bet me Ranw? 
FOoe 3oour lionor. 
COOTER: Me. Lowe, do row have any problem 
with, this timetable? 
vor Honor. Beolrare we vrocecd 


with ic. ima Ss hee Linon) J wowls? Pate fo. tialke 


abjyection fhe) Court’. 
T would like to move to have this entire line 
OF testimony Rtrieken on the varminds thet ¢€ ts not relevant 


te the yeeues betore he Court ehich Ps the: adrisouial t fication 
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Raumann-direct 
Mr. Shelton is clearly yoing to the issue of 
whether or not the mion has liability for the underlying 
claims eresented in the Willis case of discrimination 
the #2il1is case, I'm s ‘, of Aiserimination, and 
ehis tf a auscter that ims been tielhd to he not apprepriate 
for determination for an issue -- a emestion of dis- 
ute Pian be: 
T woukd GA] te vour Nener's attention -the 
of Carmunication Workers of Ameriea versus Naw York 
Telechone Comoany, which was a case in this’ court hy 
WOT 6 Jucae Tvler mide this Finding tn the 
Pidaindg whether the union could 
‘APresOntMewve for 1bS members where «a conpany 
nian was attacked as discriminatory. 
The Court said, and t auate, “tn resalwing this 
wha ane Mishra, Wh 1S: MINECESAayy To determine 
of whether er not the union acanicsc cl 
in the alleaed unlawful and discriminatory 
and pokicies complained of by the emnlovecs. 


WiiGansa Stree wneeeor “fe tliat hSGue, Ne. ead 
Suidietenkly establ pahes that the umion'’s interest, 15 
not coextensive with members of the class. Because 


of the campan disability plan is often 


of collective barqaining, the union is hv 
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no means the hast represayvtvtive of the elas, The 
notonital @onrt bet of oboe falben in carhinade tens 2s 
snk Pre ibemtia sermbeais and ccoma JU tay ho prelude a Tinding 
Litt the wae == im lbraclots == would faixriy and 
aleoquatoly pratodt® the eLags: Dytorecnts. 
tive of the Telenhone Comoany ‘emale amployeas wha will 


CoOnshityite the chars <cenol CAO VAAN will mat he nerihithead 


or 


Glass rorresentabives:. dn thes aase. 

That appears at a oPD paracramlh Wd?) 

THe: Gare, RESwht, was rome ty) Myitelh) versiis 
Swern Parel at At Ry Th Aubee lat thie cherie . LO ss, ariel 
that @ase alse javolved, chains. of .aoex diseri mination 
with rebatieah ta certain Frince benefits and the question 
ar dasiiialahhenrbhaoed 2ancdocanfibieb at imternect al soy arose 
itt PAO CONbOe Ob va iroObion. for Chae cere ti eaten, 

Lhe: Cour motedwithah, ther vare ecartain nrobleins 
in interpreting the collective bardainina ayreements and 
inuthe: wanton is (pate) any Any Mose phe. 1aapidiver and) heldy 


ACN 9 Te PALES TR CCMA even esi) GEE TORRE (Ay HEAT LES 


(MNShVen HS fo whether the what i Wwitanes imay be Leqalily 
lWwable directly to, the wmale ‘oampleven ¢lass) for damades 
Sanford’ From Pen sania Lam AVS iia ve von, re sive Une 


fren fie rea lhaeiive (Darra alin laniroementa) nowuahia head 


Severyeerey OM TAI, COMVOT Orrere reed f1¢ Come tate wir 
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and entered into by the unians. This would place the 
Milos in direct canfliet with the interosts of 
membership. lL do not pwss here on. the whtimate meres 
the mucstions which these contentions may raise. et. 2s 
too ? y in the laitidatron £6 €o sa. Lt is apparent, 
however, from what appears on the record.at this staqe, 
that there are seriows petential conflicts of interest 
hetween tue unian plaintiffs and the class thev secr 
to renresent.” 

Wa believe that the standard for in tila er 
qualification is clearly the existence of acpotential 
tox GConrlaet of nie nses and. sult that tehas 
right time fer a erial on the merits of the Willis 
act ton. Ana that<-1 think is what we are -qetting inte here. 
COURT: tell, Miss Lowy, it seems to me what 
been hearina is testimony Lo support the notion that 
ane con eee of interest : 
TR. SHER: Certaint*. 

LOWY : Your lioner, that is based on the 
assumption that +f the union has no liabiitty at rs not 
in centlickr with the members, the union members. 

Now, that is the very question that remains 


aren in the Willis cane, as to-whether jor not the union 


has liability for the diserimination, which tt anpnears 
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Mr, Rannann ban admitted, that exints da the -- either 
in the collective barcaining aqreements themselves or 
in the administration of the collective barqainina 
aqgreenun ty. 
tow, we submit enly that at lone as that question 
is open, that that ia suffietent =- that bS..as far as 
this Court has to qo and we don't believe that this is 
the proper forum for trying the case as to the union's 
Lasaleiod a ty 

COURT: Anything you want to sav, 

SIE POU: Yes, your llonor. 

Lo anquire whether counsel is now proceeding 
on- the basis eof an adversary capacity? L alent understand 
wire she 18 here. 

THE COURT 3 She us. proceeding, Mr. She) ton, 

the Baste Ewa Leander to ine, here. 

Mik. “HOI TOWs Your lienor, T doen't think -- 

PHA COURE: lalow’t. want Lo continue, this) dis- 
Guss L6n (ae, Crs eee’. : Lowy, J] overrule your objection. 
Lithink.F wnderstand your) point. [ believe I understand 
your points ror the moment at. beack.1, ain not persuaded 
it is a walid peint. We will) proceet, will, of course, 


be interested in hearing further from you, Ms. Lowy, 


ag we ao along if you feel that il its appropriate and 
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useful to nursue the point. But at the moment let's 


go ahead. 


4S... WON: Your Wonor, may T clarify one matter, 


that any inding here would not he binding tngofar 
wltimeate trial on the merits of the remaining issues 
in Willis is concerned, 

T) that extent we have a very clear and strong 
adversary interest. 


‘TI (COURT = The only thing T am interested in 


at the moment, “is. Lowy, is in determining what the Court 


af Anpeals have asked re to deternine. Mhat is the questicn: 


ek. Aico) Ef peat pom. 
AY\ sant. 
NY tie. SHELTON: 

‘) After the wmion cot thesa cansents from its 
members, did ele Shon, Gould Firm ativise: the union that 
the union would be mamed as a defendant by the employers 
if the employers were sucd? 

‘thoy did. 

What was the union told about Chive? 

They wor® told that there was jax coad vro- 
bability that the union could be sued by ‘the employers 


and T believe the term they used was erass comolaints 


- 


Sucpatad Pies TG Vines 
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Mrs. Pinzler and her associates made a motion 
to disqualify us which they withdrew pursuant to a stipula- 
tion which your Honor accepted in open court. I understand 
now that your Honor has invited them to participate in this 
proceeding as amicus. 

THE COURT: I hope by this time, Mr. Shelton, 
you have seen my two orders. 

MR. SHELTON: Yes, I. just want to -* I did see 


the two orders that you have entered on, I gquess it was 


March: Sth, your Honor, that Monday. 


I know there is another notation in the Law 
Journal today about somethina and I hope I haven't missed 
anything. 

THE COURT: I'm sure you hdven't. 1. think. per- 
haps what you saw 1S a notation that there have been coming 
in.to ine orders. for my siqnature of people who are partici- 
pating in the settlement arrangements. 

ME, SHELTON: 

THE COURT: Mos of which I think are Signed on 
behall of your firm by Me. Hecker and I have. been, routinely 
so ordering those. 

I bélieve, so far as 1 Know, that is all that's 
happened. 


MR. SHELTON: All right. 
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THE COURT: Mr. Shelton, because of the experi- 
ences we have had in this matter with respect to a lack of 
communication between you and me, if I do anything of any 
sianificance here, I intend to make it perfectly clear to 
you that I have acted. 


MR. SHELTON: Thank you very much, your Honor. 


That would be appreciated. 


| 
| 
THE COURT: I, as you Know, was disturbed that | 

| | 

you were unaware of the actions that I had taken in response 


to Mr. Gould's letter, and I intend to make sure that if 1 
| 
do anything that I think you would like to hear about to let! 
you know in advance. 

MR. SHELTON: May I just make a statement, 


though, your Honor? 

Ms. Pinzler is really an adversary to us, I 
don't think that she has the ability. to appear here in an 
amicus capacity, and that is the pornt. 

THE COURT: That is an interesting question, 

Mr. Shelton. | 


However, I have invited counsel, not necessarily 


Miss Pinzler, but I have invited counsel to appear here and 
tT think we will proceed. 
MR. SHELTON: I just want your Honor to have 


my position on the record that don't believe that she is 
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An a position to appear here in an amicus Capacity since 
she is really our adversary on this matter and that is the 
Ppolnt I want to make to your Hionor. 

THE COURT: I don't care whether she is here 
as amicus or as an adversary or for whatever official reason 
I'm anxious to have her appear and proceed. 

MS. PINZLER: Your Honor, if J may respond in 
part, and also make a statement myself, I would like to 
ask Mr. Baumann a few questions, and I do view it in the 
role of amicus curiae. 

We have no real adversary interest to the Shea, 
Gould firm, except that ‘we clearly did initially make the 
motion and we had reasons for doing it at that time. 

But we would like to ask Mr. Raumann some ques- | 
tions in order just to clarify certain points on the dis- 
qualification issue. We have stated before that it is not 
Our intention to try the case of the Union's possible 
liability at this point. ‘That will be done at a later 
time and in a different case, namely, the Willis case. 

And we would: like it to be clear On the record 
that our PALCLC pation is for a very limited purpose 
and on a limited issue. 


To the extent that the question of the Union's 


possible liability is touched on here, itis certainly not 
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going to. be explored in any depth by us at this time. 
CROSS EXAMINATION 
BY MS. PINZLER: 


) Mr. Baumann, when you testified on direct, I 


believe you mentioned that you had been associated with 


Local 32:7 since 1953, is ‘that correct? 


excuse me. 
In what.capacity were you with them? 

A Well, from 1952 up antil my election as Vice 
President in 1970, I was employed as assistant to the 
President. 

Q In that capacity, Mr. Naumann, did you partici-= | 

| 

pate in any collective barqaining negotiations prior to your 
f | 

4 | 

election as Vice President of the Union? 
| 

A CS... | 

) In what capacity tid you participate? 

A Well, fundamentally and basically in the capa- 


city Of a record keeper and note taker, and as an imple- 


menter Of ‘the settlement of the aqrecment. 


In other words, after the agreement was settled, 
then it was my duty to implement the agreement, to see that | 
the employees complied with it. 


MS > PLUZLER: IT. would like to have these 
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four marked as Amicus Curiae Exhibits 1 through 4. 

THE COERK: BS Bp (64. oD 

HS. PINZEER:s ALI orighe. 

THE pons Nefendant's Exhibits A, B, C and D 
marked for identification. 

MS. PIN@LER: For clarification, could we make 
it either Amicus Curiae or Plaintiff-Intervenor? 

MR. SHELTON: Why don't we have it Plaintiff- 
Intervenor hecause it see to me that 1S a more accurate 
interpretation of what's going on. 

THE CLERK: Plaintiff-Intervenor's Exhibits 

D marked for identification. 

TUE COURT: of dont think. tliat. is: am aceurate 
description of Niss Pinzler's role. I'm not sure it makes | 


any difference at all. Why don't we just call this Pinzgicer ': 


RSDED LES IA. Bye and dD. 
THE CLERK: Pinzler'’s Exhibies A, "B,; Cand D 
marked for identification. 
THE COURT: I suppose, Miss Pinzler, although 


I'd like to get your name on an Sst ba€, a more accurate 


deseription of his 1S that it is amy exhibit. So we will 
eall it Courts Exhibit A. 
(Court's Exhibits A, B, C and D marked for 


identification, ) 
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( 
| : | 
2 O I show you Court's Fxhibit A and ask you to 
| 
4 i identify it. | 
. | 
pers “oh | A Agreement between the Building Services League |, 
5 I and Local 323, effective May 1, 1968 through April 30, 1971. 
| 
o. : MS: PINZDEI: For the record, these are Xerox | 
7 ; copies of collective bargaining agreements which were | 
8 | produced in response to a notice of deposition in the Willis 
il . \ 
9 || case. | 
K 
@ 10 4] \ no lonaer have the originals, so we will have 
_ . | 
1) 1 to put oan the copies... | 

H 

‘ 2 | 


THE COURT: I don't hear any objection to the 


13 \ fact that it's..a, Xerox copy - 
M oO I show you Court's Exhibits B for identifica< ! 
i 
15 tion, and ask you to identify it. 
" 16 i A Exhibit B is the agreement between Building | 
7 Services League and Local 323, effective May 1, 1965. 
oe ; 
18 ! through. Aprnl, 30.1968. 
: 19 Q I show you what's been marked for identifica- 
: 20 tion Court's Exhibits C and ask you to identify it. 
i| 
21 A Agreement between Building “ervices League and 
i} | 
22 } Local 323, effective -< the dates are not too clear =~, looks 
' - ! 
ae see like -- I can't make out the effective date, the expira- ! 
; ! 
24 ! tion date looks like April 30, 1964. 
\! | 
ah MG 


25 tl I would therefore assume that the effective 
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z 2 date would be May 1, 2961. 
yd Q Okay. 
| i 
wy 4 || And I show you what's been marked for identi- | 
; : é \ 
5 4 fication Court's Exhibit © and ask you to identify it. 
{! } 
6 A Db is agreement between Building Services League | 
ih : | { 
| and Local 323, effective March 1, 1959 through April 30, 
8 i 1962. 
iy 9 F MS. PINZLER: Your tonor, I move the admission of 
i 
7] 1) 1 these exhibits. | 
foes 
be THE COURT: May I have them? 
\ | 
eG MS. PLINZLER: If you would mark these Court's 
i | Exidbbtus by, Py Gy iH and Lf. 
: i 
xx lt | (Court's Exhipits By Fy Ge hy and. 1 marked ' 
Is for identifacation...) 
wl Q Mr. Baumann, I show you what's been marked -~ | 
& 4 Tk COURT: 1 haven't ruled on these. 
i 
1d MR. SHELTON: Your Honor, they are your exhibits. 
tt 
4 | = | 
19 I don't know what you want to do with them and I don't | 
20 i understand the relevance of them. | 
! | 
oh THE COURT: I'm asking you, Mr. Shelton, if you} 
|, \ 
a v have anything you want to Say. | 
' or | 
si es MR, SHELTON: No, your Honor, they're your | 
| | 
a i Honor's exhibits. | 
t 1 
25 | ‘uk COURT: They are received. | 
| 
| 
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Exhibats A, Kh, C and p rece 
evidence.) 

Court’ s Exhibit « for identification 
you please identify it? 

1960 Female Cleaners Agreement betwee 
Advisory Board on J,ahor Relations, [ne. and Local 
effective -- appears to be Tanuary 1, 1960 through December 
32° 2962. 

I show you what's been marked for identifica- 
tion Court's Exhibit FP and ask you. oO: identity i+. 

PF rs 1963 Pemale, Cloaners Agreement between 
tealty Advisory foard and. Labor Relations, Inc. and Local 
32], effeetive January 1, 1963, to becember Bip LOGS. 

Q I show- you -at's been marked for identifica- 


tion as Court's Exhibit G and ask you. tO identify 1: 


I can't make out the top of the agreement, 


> 


it indicates. some year, Female Cleaners Agreement between 
Realty Advisory Board and Loca] 323, effective January 1, 
ee "mM Sorry; I can'’t read the dates. 
iS 2b possibly 1966, would thers have been an 
ayrecment that year? 
A Well, if you will allow me to thumb through it 


I could probably tell you. 


Sure. 
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Effective January 1, 1966 throudh December 31, 


Okay. ‘ 

I show you what's been marked for identifica- 
tion, Court's Exhibit, band .ask you to identify wt. 

A 1969 Female Cleaners Agreement between 
Realty Advisory Board On Labor Relations, Incorporated 
and Local .32J, effective January 1, 1969, to December 30, 
1971. 

@) And finally, 1, show you what's been marked for 
identification Court's Exhibit I, and ask you to identify 
1 £.. 

A I as 1972 Office Cleaner's Agqreenent between 
Realty Advisory board on Labor Relations, Incorporated and 
Local 32),,.eftective January ),, 1972 to December 31,1974. 

NS. PINZLER: Your Honor, I move the admission 
of these exhibits. 

‘THE COURT: ee, Shelton. 

HE. SHELTON: | Your Honor, I:can only say what 1 
said before, since these have been marked as Court's 
Exhibits tor adentification, L£ your Honor wants ‘to admit 
them, I assume he will. 

I'm not sure I understand what the relevance of 


them are. 
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THE COURT: hey recelved. 

(Court's Exhibits Hy F, G, -H and I received in 
Evidence. ) 

THE COURT; yr) Sy Miss Pingler, yow can\tel) 

you think is the relevance of these, what is it now, 
& through £2? 
PING@LER: Riaht. 

Mr. Shelton introduced the most recent BSL and 
RAB agreements, the most recent one or two of them. 

These are the prior agreements which I think 
make clear the development of how these negotiations have 
gone and what the past, practices were in comparilson: to the 
present practices and the more recent practices which have 
been brought out. on direct. 

I think it would be instructive to see the 
changes that have come and when they came in these agreement; 

THE COURT: AL] Yigivt.. 

2) i, believe, you testified that when Loeal 327 


negotiated with the BSL in 1974, that the BSL aqreed that 


it would provide equal pay af RAB would aqree to it, 2S that 


correct? 
Yes. 


Was this the first time they agreed to equal 


Mie © 
 ¢Ja Re 
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QO show you a copy of Plaintiff's Exhibit 5 and 
I would like you to point out the clause that aqrees to 
equal pay? 

A tinder Articole lo, paragraph Pe, 26 provides 
that effective May by 1975, ell MaLrntenance Cheaners 1 
shall receive the same hourly wage-increase neqotiated by 
the Union with the Realty Advisory hoard on labor Relations, 
Incorporated for the year beqinning January 1, 1975 ,°and als 
Maintenance Cleaners II shall receive the same hourly 
waqe increase neqotiated by Local 328, SHIV, AFPL=CIO’ wrth eh 
RAW for the year beqinning January t. 1975. 

How, this means that the Maintenance Cleaners 

I would receive equal pay because when we negotiated this 
aqreement, we were at that point embarking upon our progress 
to file lawsuits aqainst the individual landlords and 
building managers, in which we were seeking equal pay, and 
so that if we were to achieve equal pay through those law- 
suits or throuqh the settlement of our upcoming RAB agree- 
mont; the of fect..of Ad S provisron would mean that the 
enployers on these jobs would have to, a5 atu tay 1, 197s, 
provide equal pay for the female cleaners because they woul 
have to give the same hourly waqe increase that the female 


cleaners would have aotten under the RAB aqreement. 
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Q Isn't there almost an identical clause in the 
earlier BSL agreements, which in effect, the BSL members 
agreed to whatever increase the RAB neqotiates? 


A 


Q 50 that in prior years if the RAB had agreed to 
equal pay the BSL would have paid it also? 
correct: 


(@) bid Local 323 ever barqain for equal pay with the 


RAB before 1974? 


4 
| 
| 
} 


Well, even prior to 1974, since my association 
with the Union, it's always been our position, in our nego- 


tiations with the Realty Advisory Board that the cleaning 


women, Members of 32), were equally important.to the opera- 
tion of the building as.were the 32 mate porters and we have 
always in our negotiations sought that they received the 
Same Fate of pay. 
We were never able to accomplish that primarily 
for two reasons, because we could not financially sustain 
\ 


a City-wide strike, which would have been necessary to bring 


that result about, and number two, because unfortunately 


| 
i 
i 
{ 


landlords and tenants can do without cleaning: Services. for 
some length of time, we are not in the key position as would 
be an electrician or a carpenter or a plumber ‘where the 


cessation of his duties would result in chaos within a day, 
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but we are in the position where the cessation of cleaning | 
! 
duties could be sustained by the landlord and the tenant "| 
for a considerable pees of time without any undue hardship 
: oy 
being placed upon the landlord or the tenant. | 
| 
We have always felt that our female members wera 

entitled to the a rate of pay as the male. 328 porters, 


but for economic and strateqic reasons we were never strong | 


enough to achieve it. 


’ 


Q Did you ever make it part of your negotiating 


demands with the RAB? 


‘ 
| 
| 
1 
| 
i 
| 
| 


A Well, in our demands with the RAB, we always aske 
for what we thouqht was a sufficient, waqe increase ‘to bring | 
our people in) bine with the. 328 rates: af pay. 


0 Do you mean by that equal pay with the 32B rates 


You demanded equal pay with 328? 


A Well, we didn't use the term equal pay as such, 


but we always requested wage increases which in our opinion 
would bring our waqes in line with 32b. 

QO As a matter of, feet; didn't 320 wages -- wasn't | 
there almost a differential of approximately 50 cents 
between the 32J wages and the 328 wages? 


A No. In prior years, the differential was much 
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more than 50 cents. 
10) How much more? 
Well, going back to 1950 <-- 
THE COURT: bikes there was a. differential. 


Q Therce wad,a dif ferential? 


A Yes. We have been able to reduce the differen- | 


tial, even prior to. == | 
| 

Q By how much? 

| 
A Well, we reduced it from what it was previously | 


| 
| 


down to 50 cents an hour prior to our present agreement with 
the RAH, in which we eliminated the differential. | 
@) [I'm trying to get. an idea. 
In other words, was it a dollar difference, was 
it a 75 cent difference or -- 


A I can’t. Ali. I can, tell you, it was in excess 


of 50 cents. Whether it was 75 cents or 80 cents or 85 
cents, | can't tell you exactly, but. I: know. the differen- 
tial was greater because in the earlier years when I was 
first with the organization, we were never able to achieve 
even the, same rate increare as the 320: porters. And only in 
1966 were we able to achieve the same rate increase, but that 
Still left us with approximately a 50 cent an hour dif feren- 
tial, 


you @ver demand of the RAB that it give you, 


| 
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give local 323 equal pay with Local 121? 
A I think I answered that question. 
As such we never requested equal pay. 
O You testvi d that after you ncaotiated the job 
descriptions for Maintenance Cleaner I and Maintenance 


Cleaner II that you received complaints from women that 


they were being forced to do seme jobs under the category of, 
| 
Maintenance Cleaner II, is that correct? 
} 
A That's, correct . | 

10) Did the Union process any qrievances about 

A No. When we first received those -- well, 


first assumed office as President and Business Manager of 


Local,.32J.in June of .1973,. and prior £o that time.we had 


; 

| 

negotiated the Maintenance Cleaner I and Maintenance Cleaner 
| 

{ 

| 

| 


Il .cateygory in the Leaque aqreement, and upon my assuming 
office, I ascertained that the employees were not living | 
| 
up to this Maintenance Cleaner 1 and Maintenance Cleaner tr] 
differentiation which was ligh cleaning on one side and 
heavy cleaning On the other, and there upon we made a demand 
upon the employers to reduce to specifics the duties of 
each of those classifications, 
And we entered into negotiations with the 


employers on that issue,' i, personally, on or about June 


A242 Qf 197 3, 
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12) I believe you testified that even after that 
you continued to receive some complaints, is-that correct? 
A Even after we had the Maintenance Cleaner I aide 
Maintenance Cleaner II duties spelled out specifically in 
the ayreement, we still continued to receive complaints. 


c@) Did you. process an rievances at that time? 
y I 


A At that time we determined that the most expe- 


ditious way in which we could achieve justice for our people 


and eliminate that problem would be by seeking equal pay for 
all our female members ur «r the statute. 

MS. PINZLER: One moment, please. 

(Pause.) 

9) Mr. Baumann, you testified, and several exhibits 
have been received of notices to your members, concerning 
the settlement of the lawsuit which were printed in five 
lanyuages. 

Were the original consents sue in five 
languages also? 

A I'm not sure what you mean the original 
consents to sue. 

Could, you be more. 's fi to what document 
you are referring to? 

A I believe it was marked’ as exhibit. 


THE COURT: Yes, 1 believe also. Perhaps, 
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Shelton, you can help Miss Pinzler on this. 

MR. SHELTON: I think you will find it as my 
Exhibit 4, your Honor. 

This consent torm. 

Could you repeat the question aqain. 

Was that also printed in five Lascwaenn® 

Le 26 not, 

MR. SHELTON: Your Honor might want to know -- 
your Honor, I just want to remind you, these had to be filed 
in Court. We have to have the Enqlish language when you fide 
something in Court. 

@) In addition to the English -- how many female 
members of Local 32 -- 

THE. COURT: I*m not clear on 

Can 1 see Exhibit 4, please? 

MR. SHELTON: Sure, your Honor. Exhibit 4? 

THE COURT: Yes, the one that was just referred | 
to the witness. 


MR. SHELTON: Yes. 


Your Honor will recall the original of these 


were filed in Court,.with the complaints, and 1 take it that | 
counsel is trying to get something out of the fact that they 
were not printed in English and Spanish -- 


THE COURT: 1 don't know what counsel is trying 
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Co get at, Mr. Shelton. (fi would just like: th: kno wig 


| 3 Mr. Baumann, when this form was sent to whoever 
acy 4 | it was sent to, was it sent only in English or was it also | 
5 ' | 
5 || sent in the other four Landuages which) 1 gather you use for | 
. 
6 | the normal distribution: of papers? | 
} | 
7 | THE WITNESS: No, this form is only sent in 
8 | English, your Honor. | 
i | 
\" | | 
/ * | THE COURT: ALL riohe: 
, | 
a 10 || MR. SHELTON: Your Honor, I'm not sure that the} 
wi Union uses five lanyuages for its normal distribution. 
| Your Honor made that statement. I don't think that is eor-" 
1s rect... i 
Mm THE COURT: Perhaps my statement is incorrect. | 
Bb | I think I have been advised that, at least on occasion, the |} 
| 1 
16 || Union sends out things in five different languages, is that} 
ae correct? | 
18 } THE WITNESS: When we sent to our members the. | 
| ' t 
19 || settlement, the summary of the settlement aqreement, which | 
i] 
og was in Octoher' 1974, it) was im five lanquages, and the 
a moditication of that agreement, which was finally concluded 
if 
i! ; 
ae f with the Labor Department, which resulted in our finalizing | 
ee r . i at | 
1 rene a. | our agreement with the RAR in December of 1975, the modifi- 
| | 
a ! cations were sent out in January 1976 to all our members in! 
five languages. 
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Also the releases which we solicited from our 


members following the settlement of the first agreement was 


also -- the releases themselves were also in five languages. 


9) liow many Of the temale members of Local 32J si 


these consents to sue? 


N Approximately 6660, I believe. 


9 Out of a total of approximately how many women | 


members do you have again? 


A Well, we have total female membership of approxi 


mately 11,500. 
re) DO you mIn@an how many Allied female employees 
Signed the consents to sue? 


A Right .ofithand,. f don tt) Kiow 


Q If I were to tell you it was approximately 650 


does thee sound vuqhnt? 

MR | SHELDON ObVecevony (vourr HOnoLYs The wit- 
ness has said he doesn't: know. 

THE COURT: Sustained. 

MR. SHELTON: May I understand the reason for 
this inquiry? I really don't understand the relevance of 
Vitis 

MS. PINZLER: |Your  tonor,’ I! believe (‘that the 


thrust of Mr. Shelton's arqument and Mr. Daumann’s testi~ 
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gnes 


1 


i 
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between the members and the Union, and that at every step 


of the way there was wholehearted acceptance and agreement 


with what was going on, and I'm trying to -- in other words, 
. ¥ i 


what's good for ‘the ne 1s qood for the Union, what's 
good tor the Union is good for the Wembers =~ and I'm just 
trying co establish there may be some diverqence Son those 
interests at some point. 


THE COURT: While we are on this subject, Miss 


Pineter, 7 did ask you a little while: ago to explain the 


relevance of these documents that I have received as Court's 


Exhibits. 

YOu made a statement, and I still have a ques- 
tion in my mind. Relevance to what issue? What is the 
issue that those documents are directed to? What is the 


issue that this line of questioning is directed to? 


MS. PINZLER¢ Those documents -- and the reason 


I haven't said too much about it ls they will go to the 
question of the Union's possible liability for sex digerine 
ination... The fqual Pay Act became effective -- 

WHE “COURP: That isn't a problem that we are 
concerned wout this morning. 

MS. PINZLER: Well, it's a problen on the con- 
flict, because I think that if the Union has possible 


liability for sex discrimination there is a divergence of 
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interest -between its members and the Union, and that it 
becomes impossible for one law firm to represent both those |! 
interests. 
THE COURT: “1 asked, you two questions. 
One, what was the relevance of those documents, 
and two, what is the relevance of this line of questioning? | 
Have you answered both questions? 
MS. PINZLER: What I just said was on the ques- | 
tion of the documents. I believe on the question of this 
line of questioning, 1t is to show a divergence between the | 
interest of the Union and the interest of its members. 
THE (COURT: All CC 
not sure where we are. Is there a pending 
question? 
PINZLER:) I don't know... 1. will put one. 
COURT) “ALL  Pagne. 


Q Mx. Bauman, how many female members normally 


tend general membership meetings of the Union? 


A Well, I'd have to ask you to differentiate 
between the normal general membership meetings, which we 
hold every month’‘and the contract ratification meetings. 

9) Okay. - 

A Can you be more specific as to which one you 


are talking about? 
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STATE OF NEW YORK, COUNTY OF ss. 
being duly sworn, deposes ane) says; deponent is not a party to the action. 


is over 18 years of age and resides at 


Affidavit Qn 19 deponent served the within 
of Service 
By Mai} Upon 

attorney(s) for in this action, at 


the address designated by said attorney(s) for that purpose 


6 
a . . . . . . . . 
2 by depositing a true copy of same enclosed in a post-paid properly addressed wrapper, in —~ a post office — official 
o =) e! r e . 7 . . . 
iS depository under the exclusive care and custody of the I nited States Postal Service within the State of New York. 
= 
Is Affidavit On 19 at 
2 of Personal Py 
a) service deponent served the within upon 
the 
herein, by delivering a true copy theres; toh personally Deponent knew the 
person so served to be the person mentioned and described in said papers as the therein. 


Sworn to before me on 19 1 PAA ieee NR UN 


Index No. 


and Post Office Address 


Attorney(s) for 


NOTICE OF SETTLEMENT 


~Please take notice that an order 


the within is a true copy will be presented 
settlement to the Hon. 
torney for LAL d Rog eid 


one of the judges of the within named Court, at Oefice and Post Office Address, Telephone 
sai Employment Law Project, 


West Linel: Street 
on the day of ew York ; 19027 


at M. 


Dated, 


Yours, etc., 


Attorney(s) for 


Attorney 


Office and Post Office Address Service of a copy of the within 


is hereby admitted 


Attorney(s) fc 
Attorney(s) for 


1500-© 1973, JULIUS BLUMBERG, ING., BO EXCHANGE PLACE, N.Y. 4 


